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 P-R-O-C-E-E-D-I-N-G-S 

 10:23 a.m. 

  CHAIRPERSON GRIFFIS:  Very well.  Good 

morning, ladies and gentlemen.  Let me call to order 

the 5th of October, 2004, public meeting of the Board 

of Zoning Adjustments for the District of Columbia.  I 

am Geoff Griffis, Chairperson.  Joining me today is 

Mr. Etherly.  Also representing the National Capital 

Planning Commission is Mr. Mann.  Representing the 

Zoning Commission with us in the first case is Mr. 

Hildebrand.   

  Copies of today's hearing agenda are 

available for you.  They are located where you entered 

into the hearing room.  I am going to be adjusting the 

schedule in order to accommodate the varying people 

that need to deliberate on each of these cases and I 

will make that very clear as we go forward here.   

 First let me indicate that we are, of course, 

being recorded as all proceedings before the Board of 

Adjustment are.  It is recorded in two fashions.  One 

is the court reporter that is sitting to my right on 

the floor.  Also we are being broadcast live on the 

Office of Zoning's website. 
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  Attended to both of those we ask that 

people present this morning turn off any cell phones 

or beepers at this time so that we don't have the 

disruption of the deliberation by the Board.  Of 

course, the morning session and meeting is a time 

where the Board having heard the entire cases in the 

record being closed will entertain decisions based on 

what is before us.   

  They are very specific, of course, with 

the morning session.  It is not a time for any other 

additional information or evidence.  I would ask that 

people sit back and enjoy and listen to us go through 

all of this deliberative process. 

  Let me say a very good morning to Ms. 

Bailey who is sitting on my very far right from the 

Office of Zoning, and also Mr. Moy.  We will have also 

varying different Attorney Generals with us depending 

on the case on which they will be working.   

  Let us go to any preliminary matters that 

may impact us this morning.  I will set out the agenda 

and then we can go beyond that if we have.  First of 

all, we are going to be entertaining the Sidwell 

Friends school, Application 17149.  We will then move 

on to 16974 which is a motion to reconsider Tudor 

Place.  Finally, we will have 17054 which is attended 
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to the appeal of Henry Sailer. 

  Any other preliminary matters that staff 

is aware of for the Board's attention? 

  MR. MOY:  No, sir.  There's no overall 

preliminary matters that can't be handled by each case 

as they come up. 

  CHAIRPERSON GRIFFIS:  Excellent.  Very 

well then.  Let's call the first case. 

  MR. MOY:  The first case then, Mr. Chair, 

is Application No. 17149 of Sidwell Friends School, 

pursuant to 11 DCMR 3104.1, for a special exception 

allowing additions and enhancements to an existing 

private school and to increase enrollment from 780 to 

825 students under Section 206, in the R-1-B and C-2-A 

Districts at premises 3825 Wisconsin Avenue, N.W. 

(Square 1825,, Lot 816). 

  The staff notes for Chair that the Board 

at the applicant's request amended their application 

to add Section 411 which is in regards to relief from 

roof structures. 

  On September 14, 2004, the Board 

rescheduled its decision on October 5, 2004.  This was 

done to allow parties to provide response, if any, to 

the District's Department of Transportation's response 

to their submitted written questions.  This was filed 
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on September 28, 2004 by ANC-3F and is in your case 

folders identified as Exhibit 93.   

  With that, the staff would like to 

conclude its briefing, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Let me begin by saying, of course, the 

private schools are an interesting aspect in terms of 

how our zoning regulations deal with it.  They are 

deemed to be compatible in residential zones if they, 

in fact, fulfill the test of special exception review 

of this Board. 

  Let me go through the specifics of this.  

This is an R-1-B zone on the lot occupancy allowable 

and that is 40 percent as indicated in the 

regulations.  We have specific elements that I think 

it might be appropriate as we look at establishing our 

discussion and our final deliberation if we focus 

around the issues attended in this application.   

  That is, first of all, being presented 

before us a master plan type application which is in 

several fold, as I've looked at it, dealing with, 

first of all, the timing of proposed additions and 

construction but also in terms of looking at a large 

parcel, large lot, and the setting of all of the 

elements on that lot. 
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  We do, of course, then go directly into 

the aspect of how we deal with those structures as 

they are being proposed be it new and addition. One 

specific element of that, of course, is the height.  

Where one measures from and how one establishes the 

point of which one measures from meaning how do you 

pick the front and then from the middle of the front 

what is the measuring point. 

  We also, of course, have attended to this 

application the enrollment and there are, well, unique 

aspects to the enrollment on how we are looking at 

that and then, of course, the faculty.  Mr. Moy has 

appropriately and correctly stated that we had amended 

the application to look at 400.7 and 411.11, the 

specific sections in the regulations that we'll be 

looking at attended to the addition and the roof 

structure on the middle school. 

  It's somewhat interesting that this 

application came in.  I don't know why I'm struck with 

it.  Maybe it's the late night but an awful lot of 

conceptual approvals.  Let me just specifically and 

seriously state that, of course, it has been through 

HPRB review and gained the conceptual approval from 

that review body.  Obviously much more attuned and 

attended and directly relating to the design, the 
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placements.  Also, I'm not sure how far they went into 

it but, of course, materials and the compatibility 

with the historic nature. 

  This has gone through several previous 

orders from 1970 which included, if I'm not mistaken, 

the addition of second and third stories on the middle 

school. In 1979 there was also a new gym, I believe it 

was, or a new structure of some sort.   

  In 1993 there was addition of classes or 

classrooms, certainly a reconfiguration.  In 1996 

there was an additional application and approval by 

this Board. It is somewhat a long history of existence 

for this school, over 30 years I would take it if my 

math serves me correctly. 

  In 1996, if I recall correctly, it was a 

replacement basically the demolition and 

reconstruction of new buildings.  I think it was the 

library and upper school.  The specifics aren't 

necessarily unless the Board members want me to cite 

that but I think it goes to the logical progression of 

what this Board has done in the past leading us to 

today. 

  Of course, special exception for the 

private schools come under 206.  It is the detailed 

elements of which the special exception reviews.  That 
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being the impact of news, traffic, parking, and 

frankly the umbrella statement of whether it would 

somehow adversely impact the surrounding and adjacent 

properties and neighbors. 

  What is being proposed, and I think the 

largest impact that goes to a lot of those elements --

well, in my mind I should say, the largest impact was 

the parking structure and how that relates to an awful 

lot of elements but, more specifically, of course, to 

traffic and parking if we get right into that aspect, 

I suppose.  Well, I don't know if we want to do that. 

 Yeah, why not.  I'm going to lay it out in terms of 

what's being proposed. 

  In a previous order the Board found that 

the parking that was provided was adequate for the 

student population, the enrollment and the faculty.  

We do have in the record what it is, in fact, required 

to be by the regulations. 

  What is being proposed, and it actually 

came out, as stated, in the submission, discussions 

with the ANC and that would include the community, a 

two-level parking structure that, if brought to 

fruition, will provide over 300 spaces.  307, I 

believe, is the exact count with the total of 323 on 

the site. 
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  As you start looking at that and, of 

course, in the application it starts talking about the 

demand and the projected demand.  We can get into 

whether we feel that, in fact, that satisfies the 

requirement so as not to create any sort of adverse 

impact. 

  I think in my own deliberation in looking 

at this that it absolutely satisfies and goes beyond 

the point of which parking would need to be provided. 

 I think it's 189 total parking spaces that would be 

required by the regulations and you're looking at 

providing upwards of 320, 323.  We have evidence in 

the record of the fact based upon the student 

population of driving age how many do drive the actual 

parking spaces that are left available.  This, I 

think, seems to satisfy the demand. 

  More importantly I have found that looking 

at the parking structure was how it actually impacted 

the other very important aspect that we get into with 

private schools and that is drop-offs and pickups.  

Basically the flow to and from.   

  It's obviously an interesting dynamic 

because in short periods of which you have the big 

demand times.  What this has done, as is evidenced in 

the plans and also in the testimony that was brought 
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forward, will alleviate a lot of the problems that 

have happened in the past by creating the ingress and 

egress at Wisconsin Avenue. 

  Now, the applicant has submitted, and in 

the testimony it was submitted that they will be at 

signalized intersections coming in and out of 

Wisconsin Avenue.  I would defer to them and their 

knowledge of the street if that is, in fact, the case. 

  The other aspect is it does create a 

longer point of which queuing can happen on the 

property.  I think it should, and perhaps does, 

provide appropriate places for bus parking and any 

other sort of perhaps temporary or not consistent 

parking requirements. 

  Going into the overall master planning, we 

need to get into a lot of the specifics of whether 

that is appropriate for the Board's approval and, if 

so, how do we go about looking at that and clearly 

delineating the phases.  We have been proposed Phase I 

and Phase II, Phase II happening within five years.  

  I think the first question the Board needs 

to ask is do we have the authority to grant a special 

exception that would go beyond that which is required 

in the regulations of three years, two years when our 

orders would expire if a permit wasn't pulled for the 
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appropriate work that was, in fact, reviewed and 

approved. 

  I think it's fairly clear that we do, in 

fact, have the authority and the question of the Board 

is whether we invoke that authority.  The authority, 

of course, falls under Chapter 31, the requirements 

for the timing of which the life of our orders of two 

years is under 3130, the ability to waive certain 

aspects of requirements that are put before the Board 

and there are some that we cannot waive.   

  This is one that is appropriate or is 

under our jurisdiction to waive under 3101.6, I 

believe.  That being said, I'll lay it out for further 

discussion from the Board.  I'm amicable to do it 

another way but I would open it up at that point if we 

want to start discussing that.    

  Boy, you're going to hear me talk forever. 

 Okay.  You're volunteering, Mr. Mann. 

  MR. MANN:  All right.  So you're 

suggesting that we start with talking -- I'm somewhat 

confused by your question.  You want to start with 

talking just about the phasing and the timeliness 

after the issuance of the order? 

  CHAIRPERSON GRIFFIS:  I think the first 

and specific thing that I'm asking the Board is for 
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opinions on whether we invoke the authority to 

entertain breaking the approval up into phase times so 

whether we invoke 3101.6. 

  MR. MANN:  I think that we can take that 

authority but I don't think that it's too much of a 

stretch to do that.  It seems to me that not every 

aspect of this construction can be -- the dates of the 

construction can't be predicted down to the day so far 

in advance when there's so much contingent upon what 

happens after the first phase of construction starts. 

   I don't think there is anything wrong with 

us allowing some flexibility in the rules because it's 

not like they are going to wait 10 years before they 

put the shovel to the ground.  The intention is that 

they'll start within the period of time after the 

order is issued that would be allowed anyway. 

  CHAIRPERSON GRIFFIS:  Okay.  So if I 

understand what you're saying, you support waiving 

because good cause has been shown to waive the 

regulation that is the two-year timing. 

  MR. MANN:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Others?  Mr. 

Hildebrand. 

  MR. HILDEBRAND:  Yes.  I agree with the 

concept that this is such a large undertaking that 
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giving some latitude with being able to undertake 

pieces of it at separate times is important.  I guess 

my one concern is that the school might find that they 

are not in a financial position to undertake Phase II 

because it's such a large chunk all at one time.  

Would there be any consideration of giving them the 

option of starting a portion of Phase II within a 

specific time without notifying all the other aspects 

of the proposed master plan? 

  CHAIRPERSON GRIFFIS:  It's an interesting 

point.  In Phase II we have somewhat a start date and 

what you're saying is -- well, let me ask you, are you 

indicating that there would be an end date? 

  MR. HILDEBRAND:  I think there would have 

to be a reasonable end date at which point they had 

not pulled or applied for a building permit for the 

full scope of the work that it would have to come back 

for reconsideration. 

  CHAIRPERSON GRIFFIS:  Okay.  And what's on 

the top of your mind that is something to start the 

discussion on that then? 

  MR. HILDEBRAND:  The master plan looks 

ahead for, what, eight years? 

  CHAIRPERSON GRIFFIS:  Actually, if you 

look at the proposed finding on page 4, the first full 
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paragraph, that the application the school presents 

the management plan for the school is the next 15 to 

20 years.  Whether that actually means that this will 

-- I don't know.  I'm not sure that is all proposed to 

be building time.  The second page would begin within 

five years after the completion of Phase I. 

  MR. HILDEBRAND:  And that assumes that the 

entire second phase would be undertaken at one fell 

swoop.  If the applicant is willing to commit to being 

able to complete all the fundraising necessary, 

clearly they must have thought of this already. 

  CHAIRPERSON GRIFFIS:  That's their 

problem, isn't it? 

  MR. HILDEBRAND:  I was perhaps trying to 

be too -- 

  CHAIRPERSON GRIFFIS:  I supposed we could 

do a bake sale for them.  I don't know if that would 

be appropriate. 

  MR. HILDEBRAND:  No, I think that's their 

responsibility. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. HILDEBRAND:  Clearly the applicant 

must not have felt that was necessary or they would 

have asked for it. 

  CHAIRPERSON GRIFFIS:  I'm sorry?  What was 
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necessary? 

  MR. HILDEBRAND:  In looking at this again, 

I think if they had felt there was a financial need to 

split Phase II into multiple exercisable options, they 

would have asked for it so I would remove that from 

the table. 

  CHAIRPERSON GRIFFIS:  I see.  Okay.  But 

it still goes to the fact -- are you proposing an end 

date?  Phase I is to start as soon as the order is 

issued and the permits and all that in a logical 

progression and the Phase II would start within five 

years of the completion of Phase I.  Is there a 

completion to Phase II?  I don't think it's bad to put 

some sort of definition on it so one can logically -- 

the surrounding area can logically predict the 

progression and chronology of events. 

  MR. HILDEBRAND:  Can we look to 

information in their proposal which would give us 

guidance on what that end date should be? 

  MR. MANN:  There is guidance somewhere 

which is what I'm looking for.  The applicant has 

proposed outer limits on the construction date.  I 

just can't find the attachment at the moment. 

  MR. HILDEBRAND:  I thought it was 2013.  

Yes, it says 79, page 2, Phase II, second paragraph, 
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last sentence.  "This will allow certain functions of 

the Kenworthy gym to be moved to the new gym and allow 

for the renovation of the Kenworthy gym as well as the 

Kogod Art Center renovation to begin June 2012 with 

the completion date in August 2013." 

  CHAIRPERSON GRIFFIS:  So five years from 

now is 2009.  Let's call it 2010.  Phase II would be 

completed in three years? 

  MR. HILDEBRAND:  Yeah, that seems what 

they're proposing, yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, that's 

on the table for discussion.  Obviously it may well go 

into specifics as we look further and perhaps 

condition the order.  I'll note that the applicant's 

conditions in terms of the proposed findings and the 

applicant's proposed conditions in their proposed 

order does not have that finality of the date.  There 

is evidence in the record that it's speaking to that. 

   Attended to that I think -- well, first of 

all, let's step back and look at 206 because maybe 

that's helpful and then get into the specifics as we 

go.  Of course, one of the elements of 206 is the 

aspect of noise.   

  I think the record is full in supporting 

the fact that any sort of proposed development or 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 18

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

construction in this application will not create any 

sort of potential for adverse impact regarding noise, 

specifically going to an awful lot of those areas that 

would, in fact, create noise.   

  I think the testimony is fairly full and 

persuasive on this in terms of the amount of indoor 

spaces that are being created that will obviously have 

activity that will not be outside and, therefore, the 

noise would not be created.  The siting of the 

buildings themselves and creating and defining the 

boundaries and creating the elements on the lot 

itself, focusing activities interior to the site and 

not going much outside the site.   

  The siting of the tennis courts, of 

course, were a big issue, that is, put appropriately 

perhaps for the planning, but as we look at it over 

towards, let's say, the more commercial or 

institutional side.   

  Also, I think, in terms of going back to 

the parking structure and the TMP in terms of what's 

being proposed, I believe that having the noise 

attended to the pickups and drop-offs and also the 

access to the sites themselves being reconfigured will 

keep that on Wisconsin avenue and on the interior of 

the site.   
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  We won't lose track, I know we won't, but 

I'll mention it, lose track of how 37th Street is 

going to be impacted by the proposed work and we can 

get into the specifics of that.  Perhaps that's where 

we should go in terms of the parking and traffic. 

  The middle school being on 37th Street the 

applicant has proposed in the new TMP that the 5th and 

6th graders would be the only ones allowed to be 

dropped off on the street.  Of course, there is 

evidence and testimony from the ANC regarding 

prohibiting any sort of drop-off or utilization.   

  There is the adjacent public school.  The 

applicant has indicated in their submissions that they 

had staggered their timings to coordinate with that 

school so as not to overwhelm -- that's not the word 

but overwhelm 37th Street. 

  Let me open it up for any comments and 

deliberation on that aspect, that being the impact of 

reducing the drop-offs on 37th Street and having just 

5th and 6th graders utilize that.  Yes, Mr. Mann. 

  MR. MANN:  It seems fairly clear to me 

that proposal is going to attenuate any noise that is 

generated by the school.  It's not going to do away 

with all noise but all noise is not generated by the 

school.  It diminishes the noise level so I find it to 
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be acceptable. 

  CHAIRPERSON GRIFFIS:  Okay.  Comments on 

the drop-offs, pickups, the utilization of 37th 

Street? 

  MR. MANN:  I was actually talking about 

37th Street.  I mean, I think as a subset of the 

greater project, I mean, it's going to diminish some 

of the noise that's created it decreases any current 

excess noise that's generated. 

  CHAIRPERSON GRIFFIS:  Okay.  I thought it 

was very persuasive in terms of looking at noise but 

also any sort of traffic and parking impact on 37th 

Street.  I thought it was fairly persuasive the 

testimony that was provided, one, by the traffic 

engineer and the applicant's testimony that the 

project would actually improve by decreasing the 

activity on 37th Street.  37th has been described in 

this application as basically being the frontage of 

two schools.   

  It certainly is a residential street that 

services the residential areas around.  If my 

understanding is correct, it seems to be unique in 

terms of the fact that the adjacent side across the 

school is all single-family homes that are also vying 

for direct parking on the street.   
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  That is not to say that there isn't a 

demand for parking.  As we well know, there is 

everywhere but it seems to me, first of all, the 

staggering of the utilization of 37th and the 

reduction of the street what would be restricted to 

5th and 6th graders clearly diminishes any sort of 

potential for adverse impact on that. 

  Now, if we could go to then, of course, we 

are looking at enrollment and faculty.  We have the 

stepping of those also which would be attended to the 

phases and the construction if those go forward so 

it's directly related to those.  The enrollment is 

being requested in the more immediacy of that to 800. 

   I will link it here to the traffic and 

management because part of the applicant's submission, 

testimony and evidence by their expert, was that if 

the enrollment was to increase to $850 students, if it 

was so approved, that there was a certain number of 

trips that would increase.  I think it's a little over 

60, maybe 64 trips that would increase.   

  They were saying, and they had analyzed 

the fact, that with 850 that even with that the impact 

on 37th and then the impact on Wisconsin Avenue would 

have a more positive effect than it would as the 

current condition so that the 37th Street, of course, 
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would continue to just have the 5th and 6th graders as 

proposed and the increase would be minimal in those 

class ages and more utilization of the Wisconsin side. 

 Any comments on that? 

  MR. HILDEBRAND:  In the beginning part of 

the hearings it was very clear that Sidwell had been 

in discussions with the neighborhood, a problem had 

bee identified, and that Sidwell was taking steps by 

moving some of the vehicular traffic associated with 

the 7th and 8th graders off of 37th Street.  I thought 

that was a very positive step on their part.  I am 

very encouraged to see them taking those steps.  I 

think it will improve that situation enormously. 

  CHAIRPERSON GRIFFIS:  Good.  Okay.  I 

appreciate that.  Let's keep talking about then any 

sort of impacts in terms of traffic and parking and 

run through a couple of things that this application 

had brought up.  The full TMP which, of course, is 

Exhibit H, will touch on several aspects to it.  To 

highlight a few of those, I think, first of all, and 

the Office of Planning also had indicated their 

support for increased education and real utilization 

of public transportation.   

  Now, the applicant has indicated that they 

do provide, I guess, the Metro checks and also for 
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D.C. resident students that would be allowed to have, 

I think, free access to the Metro.  They are also 

proposing to extend the Metro Rail benefits to the 

Virginia and Maryland students.   

  I think that is an excellent aspect in 

terms of alleviating the vehicular driving traffic to 

the school as part of the TMP.  Also, the shuttlebus 

service that is provided, I think, is an excellent 

aspect to encourage the metro use which is also talked 

about within their TMP. 

  It really breaks down into three main 

aspects that we're touching on.  That's dealing with 

the 37th Street and the traffic flow on the site and 

the utilization of the public transportation.  Oh, you 

know, there was one aspect that was brought up in the 

application that didn't make it into the final pieces 

but I think it's worth noting.   

  What we do with it I don't know but I 

think it's worth encouraging, let me say, is that the 

aspect of the Zipcar and possibly having the 

availability or station in close proximity, or maybe 

even one or two of the parking spaces in this 307-

space structure.   

  That would allow students that had to 

leave at certain times for doctor's appointments that 
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may be scheduled or not scheduled the flexibility of 

having a vehicle available and not having to bring one 

in to campus and outside of campus.  Anyway, I thought 

that was a great idea that I think the applicant had 

brought up during the hearing. 

  Any other elements of the traffic, the TMP 

or anything on the traffic and parking impacts that we 

would like to flush out at this point?  Let me note 

then the DDOT, of course, did do a full review.  As 

Mr. Moy had indicated, we had allowed additional time 

for the responses to the additional questions that 

went to them.   

  They have looked at in terms of the aspect 

of dropping off and picking up the 5th and 6th graders 

and they are not in opposition.  They do not oppose 

that limited drop-off.  I think it was an excellent 

report.  I know OP relied on DDOT's report for these 

aspects and I can say I was fairly persuaded also with 

the DDOT reporting on this and the potential for the 

impacts of the surrounding areas based on these 

elements. 

  Let's have some comments or some 

discussion and deliberation on the aspects of the TMP 

that the students would register their vehicles, have 

actual stickers on them with, I think it was 
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indicated, an actual phone number on the sticker that 

one could call if they found they were not -- well, 

there's two aspects to this I think we really ought to 

address specifically and that is, one, would they be 

able to call when a student was not parked in 

accordance with the TMP and/or is it the point where 

one of these identified vehicles was parked illegally. 

 There are two distinct aspects to that.   

  Of course, there was testimony given and 

provided during the hearing that often times it's 

speculated or actually happening that vehicles 

attended to Sidwell were parked in front of driveways 

or on top of curbs and all these aspects.  Of course, 

that's not allowed anywhere no matter what we do.  

Let's hear some discussion on the registering and 

display of identification sticker on the vehicles. 

  MR. MANN:  I think it's a fine idea and 

whatever the school can do to enforce that is terrific 

but it's not going to be something, or shouldn't be 

something, the BZA should enforce.    The BZA 

should perhaps make the TMP -- if we were to pass this 

as proposed, make the enforcement of the TMP a 

condition but the particular aspects of the TMP, the 

enforcement of the TMP, is going to be up to the 

school.   We can't. 
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  CHAIRPERSON GRIFFIS:  Okay.  So you're 

saying compliance with the TMP as it has been 

proposed. 

  MR. MANN:  Yes. 

  CHAIRPERSON GRIFFIS:  An element of the 

TMP actually is the identification of the vehicles in 

registering all the vehicles that would be brought to 

school. 

  MR. MANN:  Right.  But we can't enforce 

any of that.  We can't enforce the particular aspects 

of the TMP that make students register their cars with 

the school. 

  CHAIRPERSON GRIFFIS:  Okay.  So measure of 

compliance would be available by adding the TMP but 

the enforcement would actually not come from this 

Board. 

  MR. MANN:  Right.  The only measure of 

compliance would be that there is a TMP.  The aspects 

of the TMP that can be measured are going to have to 

be done by the school. 

  CHAIRPERSON GRIFFIS:  Okay.  Others? 

  MR. HILDEBRAND:  I agree with that 

philosophy but I think clearly the school is working 

with the neighbors and they've heard this is a concern 

of the neighborhood and I think if they can roll this 
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into part of their TMP, that would clearly be 

beneficial to both parties. 

  CHAIRPERSON GRIFFIS:  Okay.  For the 

record, this is an aspect that's been proposed by the 

applicant, it is part of the TMP, and I think it's 

important for us to note it and have a brief 

discussion and deliberation on it. 

  Okay.  Any other aspects to them failing 

to identify of interest to the Board at this point 

regarding the Section 206 be it the noise or the 

traffic and the parking?  Right.  Let's get to an easy 

one then.  We'll get through the 411 in terms of the 

roof structure.   

  Of course, we did identify this in the 

hearing as additional relief that was required and 

that is for the roof structure.  First of all, there 

are several roof structures.  Of course, under 

regulation only one enclosure is allowed.  Otherwise, 

special exception is needed.  I believe also the 

setback all attended to the 411. 

  There are two interesting aspects to this. 

 The differing heights is what it comes down to and we 

have the stair enclosure that goes up.  I think it's 

pretty clear that it is impractical which is the level 

of which needs to be met in the test for the special 
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exception. 

  It's impractical to comply directly with 

all of the requirements in 411, the stair as was 

evidenced in the hearing and in the written 

submissions, in terms of the layout of classrooms, the 

larger spaces and the circulation.  Then, of course, 

the code requirements for separation.  The stairs are 

put to the placement as we have seen proposed and must 

rise a certain level above the roof. 

  Now, specific to the other aspect of this 

is the other kind of structures on the roof which 

bring up the larger element of the proposed 

construction, and that is the lead certification.  It 

is being proposed to be a platinum level which, if 

anyone is familiar, is a very high standard of a 

sustainable environmental design.   

  What these are allowing is very specific 

aspects to that and also to the program inside.  I see 

absolutely no reason why I wouldn't support the 

approval of special exception for the placement as has 

been indicated on the plans submitted for the roof 

structures in order to allow them to progress as 

proposed. 

  Lastly on this, and I'll let others speak 

to it, the intent of 411, of course, gives the Board 
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jurisdiction over the placement, size, materials, 

design, everything because the intent of 411 -- 

actually, I don't know what the intent of 411 is but 

clearly there's an available and authority of the 

Board to make as fast as we can penthouses interesting 

structures or remove them from sight totally and set 

them back so we don't see them.   

  This, I think, is probably close to 100 

percent of following the intent but doesn't actually 

make the letter of the section.  That is to diminish 

the size, diminish the blockage of light, allow 

interesting configuration.   

  Clearly by breaking these up and not going 

to the full height allowable and having one enclosure 

what is available to do is you're breaking down the 

massing on this so the visual impact is diminished 

substantially which, I think, actually is the real 

intent of 411 with roof structures of penthouses.  

  So, that being said, I'll let others speak 

to that 411.  Yes, Mr. Mann. 

  MR. MANN:  I think that as proposed 

aesthetically it's fine but, moreover, I think the 

benefits that it will allow regarding the lead 

certification and the green building, I think, is an 

added benefit. 
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  CHAIRPERSON GRIFFIS:  Yeah, very difficult 

to do.  That actually goes to the large perspective of 

the testimony that was laid out as to the placement 

and actually, I think, some of the timing but 

definitely the placement, the treatment of the 

buildings.  I think the most critical one was the 

parking garage, in my mind, of how that was going to 

be treated in terms of the elevation and the 

articulation and making it kind of almost a green wall 

that surrounds that.   

  Where am I going with this?  What was 

provided by the applicant in their testimony that this 

master plan, this next stage of growth and life cycle 

of the private school really engendered, if not fully 

embraced, the Quaker values of which, of course, 

Sidwell is a Quaker school.   

  That invoked, as my understanding, from 

the written submission a -- I forget the exact 

phraseology of it but a great appreciation of the 

environment and really the sensitivity of how one 

interacts with that.  Of course, they are not plowing 

all their buildings down and letting it go to 

wildlife.   

  There is a reality that's introduced in 

terms of it.  I think the aspect of actually the 
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buildings that they're constructing going to the 

sustainability and certainly the level of lead that 

they are proposing to hit.  Also the testimony 

regarding the placement of these buildings.   

  And that goes directly to the middle 

school is what we're talking about is actually the 

massing and the articulation of the corner, the 

stepping back, and the kind of breaking of the massing 

as it comes into that corner, I think, follows the 

statements that they provided in their testimony. 

  Okay.  What do other people want to talk 

about?  Very well.  Let's go to height, height of the 

buildings.  How do we measure these things?  There's 

two aspects to the measuring of height.  Of course, as 

you break it down into the Section 199 which is the 

definition that gives us building height and it tells 

us what the building is allowed to be, its height and 

where you establish that height from.  The two aspects 

of how do you pick the front of a building and that's 

where you measure from. 

  If we look at it and we break it down as 

how is the front of the building picked, it is -- 

well, the applicant had submitted, and perhaps I'll go 

a little bit beyond, but one has to look at the site, 

the lot itself in order to establish what parameters 
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you are looking at to factor in the front of a 

building.  This is a site that fronts on more than one 

street.  It fronts on more than one street.  We can 

get the applicable wording of this.  The front of the 

building can be -- it's essentially flexible in terms 

of where one chooses the front of the building. 

  In looking at that then, it is appropriate 

and as you look at how the buildings are measured 

within this application, there is a consistency to it 

and that is that they pick on the Wisconsin Avenue 

side as the front.  That would mean that the height 

would be measured off of the courtyard area and that 

would establish then the middle of the front of which 

they would go the height allowable which is 40 feet. 

  I'll let others speak to that. 

  MR. MANN:  I have to add only that I agree 

with the applicant's analysis that they can use 

Wisconsin Avenue as the street against which the 

height of the building is measured.  I think they have 

made a very good argument for that just as you 

reiterated some of those points a moment ago.  I think 

it wasn't a simple issue and it's not black and white. 

 I think there are some gray areas but I think that as 

the regulations are written it's allowable. 

  CHAIRPERSON GRIFFIS:  Good.  Others? 
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  MR. HILDEBRAND:  This is one I had some 

difficulty with just looking at the language and the 

code saying that if the building fronts on more than 

one street.  Looking at this building, of course, it 

fronts on 37th Street.  It also fronts then to the 

back of the Kogod Center.  It fronts to the back of 

the high school before it fronts to Wisconsin Avenue. 

   But I think what swayed me ultimately was 

the past decisions that had been made by the Board 

which deferred to the courtyard side as a measuring 

point.  I see no reason to change course at this time. 

  CHAIRPERSON GRIFFIS:  Very well.  Anything 

else on that then?  Another aspect that isn't as clear 

for us in terms of what the regulations would require. 

 Of course, we did have briefings by the parties 

involved and the applicant regarding 2516.  Looking at 

the aspects of Section 2516, Mr. Hildebrand has 

brought up essentially where I am in dealing with 

that.  There are two aspects to it.   

  First of all, as the regulations lay out, 

private schools are proposed to be a compatible use 

within a residential area if they comply with the 

requirements for meeting the test of the special 

exception.  Then we have all these other aspects in 

the zoning sections that regulate other aspects. 
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  In trying to be clear, which I'm not 

obviously, but looking at the past orders, the 

approval, looking at some of the other applications 

and actually some of the other schools in the area, it 

seems to be, first of all -- well, let me digress for 

a quick second.  Section 2516, of course, was written 

after this school was actually up and functioning and 

was close to what it is today so we have this coming 

back in.   

  There were some questions on the 

submission as to whether there is any applicability of 

2516 or whether the actual intent was to do more large 

kind of residential development and it had no bearing 

on it.  I bring this up on top of Mr. Hildebrand's 

comment because I don't think it's exactly clear for 

the Board on whether the intent was there.  Certainly 

it isn't exempted directly from 2516 so I think it's a 

little difficult going in and saying it's exempted.  

  I think any sort of issue regarding this 

aspect comes more out of the fact that the school has 

been established well before 2516 and that is more of 

the appropriateness to view this.  I think at this 

point I'm not definitive on one way or the other 

except the fact that I have great reliance on the 

previous Board's review of this and also have some 
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confidence in the fact of past process, 

implementation, and, frankly, the existence of the 

school itself.   

  Again, going to the aspect of whether 

there is redundancy, there may well be redundancy in 

the fact that this has to come through a special 

exception under 206 which go directly to any sort of 

impacts and specifics that the Board needs to look at. 

 Does 2516 add an additional layer that we need to 

look at?   

  In my mind in looking at this and reading 

these over and over again, I don't see anything that 

would come up in 2516 that would not come up in 206 

because what we are really looking at is can you 

create -- does anything -- I mean, everything is open 

for review.  Can anything be looked at as creating 

some sort of detrimental impact as it would impact the 

surrounding area?   

  Well, you know, placement and the like is 

involved in that.  But I'm not sure this Board -- I 

certainly don't feel that we can make a definitive 

statement regarding this element but at this point as 

definitive as it is, I think we take it as has been 

presented before us and that is a special exception 

under 206 and also 411 and proceed in that fashion. 
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  Anything else?  We have enrollment and 

faculty or anything else on that aspect. 

  MR. HILDEBRAND:  The only thing I was 

going to say is it's certainly something I'll take up 

to the Commission at our next meeting to see if 

perhaps we want to add some clarifying language to the 

text to either exempt private schools from this 

language or to be a little bit more emphatic on when 

it does and does not apply in those situations.  I 

think in future applications it could help clarify 

building height issues and other issues that seem to 

be in question here and perhaps in past applications 

as well. 

  CHAIRPERSON GRIFFIS:  Good.  I think 

clarity is absolutely what the Board would need.  

Whether it is or it isn't, I think the most difficult 

times that we have obviously are when it isn't 

definitive.  We are all very logical folk that often 

times come up with differing opinions.   

  The reconciliation of that is not 

necessarily ours to do in terms of the long-term 

impact and implementation of the regulation but it is 

that of the Zoning Commission.  I think that's an 

excellent point, Mr. Hildebrand.  Gosh, you probably 

now are going to receive quite a few letters and very 
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quickly to the Commission regarding that aspect. 

  Okay.  Anything else on that or totally 

open to whatever anyone wants to bring up. 

  MR. MANN:  I would just like to add that I 

think because so many of these areas are so gray 

because there's nothing that's really definitive.  In 

my mind the best way to make some of these decisions 

is to look at some of the past decisions that the 

Board has made rather than coming up with a new 

interpretation of the regulations. 

  CHAIRPERSON GRIFFIS:  Excellent thought.  

Of course, it was also submitted by the applicant 

other applications and decisions by the Board, not 

only decisions in this specific application.  Perhaps 

that's what you're meaning.  But also in other 

applications.  You know, that was helpful but also not 

definitive.   

  I mean, I think we could find -- you know, 

I don't know if we want -- we didn't add them up and 

say, well, we 10 with this and two without and all 

that but I think, if anything, definitively points to 

the fact that further clarification would be needed 

and actually would be well received. 

  Okay.  Then anything else that wraps into 

the impact of the neighboring properties or any sort 
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of aspects that diminish any sort of adverse impact to 

neighboring properties?  We've noted the site plan 

itself and the placement and planning of aspects.  

I'll open it up to anything else Board members might 

have. 

  MR. MANN:  I would just like to note that 

HPRB approval process kind of give me some comfort 

level regarding placement of some of the buildings and 

some of the aesthetic implications of the plan. 

  CHAIRPERSON GRIFFIS:  Good point.  Okay.  

Anything else?  One last thing that I think actually 

didn't get a lot of time in the hearing and probably 

because it was such a good idea, and that is the 

lighting plan.  I mean, we really didn't go through 

that too much but I know it was mentioned a little 

bit.   

  It's a very complete lighting plan that 

they're doing not only to the buildings in removing 

high fixtures on the building and bringing them down, 

but they are also changing the lamping and the types 

of fixtures all through.  Of course, there are varying 

requirements for lighting in a vehicular area and then 

pedestrian lighting.   

  This will have -- well, you know, I like 

lighting.  I think it has a huge impact and if it's 
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done incorrectly it has a huge negative impact.  I 

think one should only look at how it feels to be in a 

surface parking lot with these 40-foot high yellow 

lights as opposed to something that's a bit more 

pedestrian or human scale.   

  They have laid out standards, general 

approaches that I think as they are implemented will 

be an excellent addition to the overall site and the 

specifics on the buildings themselves.  I was 

absolutely persuaded in that aspect of diminishing any 

negative impact to the surrounding area with regards 

to that. 

  Very well.  Then what's left is let's talk 

enrollment and faculty.  The enrollment we have 

several options.  Four come to mind as I think about 

it.  One is to deny it outright.  The other is to 

prove the 800 which would be an immediacy.  

Interestingly enough it was proposed to start 

September 2004.  I think we have passed that.  There's 

an increment of 825 that was talked about after a 

certain period of time of implementation of the TMP.  

  Then there's the number of 850 which there 

has been evidence in terms of impact as I've already 

mentioned this morning, and that would be coinciding 

with 12 months from the C of O being issued for the 
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parking structure or, you know, 100 percent completion 

of the parking structure.  Let me open that up for any 

discussion.  Well, there it is. 

  MR. MANN:  I'm okay with the 800 now 

because I don't think that it's going to change the 

existing -- it's not going to impact existing 

conditions. 

  CHAIRPERSON GRIFFIS:  It actually reflects 

the existing condition. 

  MR. MANN:  Exactly, so there's no 

mitigation things to worry about.  As the applicant 

has proposed in their proposed conditions, I would be 

in favor of allowing the increase to 850 students 

after the parking garage is built because I think the 

parking garage addresses the issues that would be of 

concern, and that is traffic and the availability of 

parking for the students.  It's not the actual 

existence of the students themselves, I think, but 

their vehicles. 

  CHAIRPERSON GRIFFIS:  Also, there's 

testimony and submissions about, well, the additional 

50 are just to pay for this parking structure and this 

benefits the school and nothing else and why should we 

allow it.  Any thoughts on that? 

  MR. HILDEBRAND:  Well, I think one of the 
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reasons the applicant has given testimony to increase 

the size of the school is that the square footage of 

the existing school is too small for the per student 

square footage in the school, too small compared to 

other similar institutions.   

  It would seem counter intuitive to 

increase the student population until Phase II is 

complete and they have the additional square footage 

both to boost the square footage per current student 

but then to accommodate the additional students that 

they're requesting. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. MANN:  That sounds to me like -- I 

mean, slightly cramped quarters in certain facilities, 

I think, would be acceptable to the applicant.  What 

it actually allows them to do is to expand the sorts 

of activities that occur.  I don't think it's because 

they are so cramped or would be so cramped that they 

couldn't conduct business in an acceptable way.  I 

really do think the greater issue has to go toward the 

automobiles rather than the actual number of students. 

  CHAIRPERSON GRIFFIS:  Follow-up, Mr. 

Hildebrand?  Anything? 

  MR. HILDEBRAND:  I would just go back to 

the applicant's testimony that their analysis of the 
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existing campus, square footage per student basis, 

show that they were smaller than the current industry 

standard and that I would be in favor of increasing 

the enrollment to 800 now to reflect the conditions 

that exist today and last year.   

  But I think to increase the enrollment 

until the additional building mass is available to 

accommodate those students at a level to which the 

Quaker meeting school wants to accommodate them, it 

should probably wait until the construction is ready 

for that student population. 

  I think you also have to consider when 

these buildings go into renovation is that going to 

impact their ability to even utilize the existing 

footprint that they have now.  They may have to 

condense even further to accommodate the construction 

interruptions. 

  MR. MANN:  I don't know.  I still think 

that it has to do more with the programming of 

activities rather than kind of students constantly 

being cramped into classrooms that are too small for 

actual classes.  The sort of construction that has 

been proposed is not just classroom space that they 

are going to be sitting in all day. 

  MR. HILDEBRAND:  I'd just go back to the 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 43

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

prehearing statement on the first page where it says, 

"This conclusion of the assessment is validated by the 

data indicating that Sidwell Friends has 63 percent 

less space per student than comparable schools. 

  MR. MANN:  But it didn't say specifically 

whether or not that's just classroom space or whether 

it's space overall. 

  MR. HILDEBRAND:  That is correct. 

  MR. MANN:  The impression that I got was 

that it was the activity space outside the classroom 

that was at issue, not necessarily the cramped 

quarters within classrooms. 

  CHAIRPERSON GRIFFIS:  So it's the 

availability of spaces, not the specific spaces that 

are overcrowded. 

  MR. MANN:  That's how I saw it. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. HILDEBRAND:  Well, the only thing I 

would suggest then is the middle school addition is 

predominately to add classroom space, not to add 

alternate use space. 

  MR. MANN:  I acknowledge that.  I'm just 

saying that not every square footage of the 

construction goes to the reason that classrooms are 

overcrowded.  Also, I guess I'm not quite certain.  
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Are you alternatively proposing then that there be 

some sort of stepped increase in the number of 

students allowed or that all construction has to be 

completed before the number of students could be 

increased to 850? 

  MR. HILDEBRAND:  I think you could look at 

it either way.  My initial reaction was that the 

enrollment should be capped until the final build-out 

is complete and they have the square footage to 

accommodate the additional students in classrooms.  I 

think a potential reasonable approach would be to keep 

the cap at 800 until the garage is finished.   

  Then as they have offered to come in at a 

mid-range number to give them the additional financial 

support to help augment the construction and then not 

increase the cap until the construction is complete. 

Perhaps you go from 800 now to 825 one year after the 

garage is up and operational and then up to the 850 

once all the construction is complete. 

  CHAIRPERSON GRIFFIS:  Okay.  Let me 

understand what the importance of the incremental 825 

would be.  Are you saying it's somewhat of a testing? 

 It seems to me that the applicant actually at their 

proposed conditions have not included that.  It's 800 

and then it goes to 850.   
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  In my own mind looking at it I was 

thinking why are we breaking it down unless we were 

going to go to 825 at some point and then have to come 

back in for further approval or maybe the Zoning 

Administrator would do some approval process.  I would 

like things a little bit more straightforward and 

simplistic and that way I think it's probably easier 

to comply with or to measure their noncompliance.   

  I think it's fairly straightforward.  I 

don't think we deny enrollment increases because the 

school wants to grow.  Right?  Starting with that 

fundamental answer, we have to see if that growth will 

create some sort of adverse impact.  As it's being 

proposed to the maximum of 850, I think we then need 

to look at how is that going to be implemented.   

  I think it's perfectly appropriate to tie 

that to the parking structure and new athletic field 

as the applicant's testimony and submissions directly 

say.  With this new implementation of the structure 

and the TMP and the ingress and traffic patterns it 

will all be very improved and I think we can have 

great reliance on their traffic expert indicating that 

with that addition no other adverse impact would be 

created.  In fact, they are somewhat designing it to 

facilitate that size.   
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  I can be persuaded but I'm not very 

supportive of breaking it into three steps.  I think 

it's probably much more clear to look at two steps.  I 

haven't heard any deliberation on difficulties in 

tieing that additional increase into 12 months past 

the completion of the parking structure.  That's just 

what I'm hearing so I'll open it up. 

  MR. HILDEBRAND:  And, again, my only 

concern is providing adequate space for the student 

population.  Of course, I didn't hear any -- 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. HILDEBRAND:  -- any evidence during 

the initial testimony period saying that if they were 

allowed to increase to 850 that they would be under 

any square footage minimums that are established per 

person for occupancy of their buildings. 

  CHAIRPERSON GRIFFIS:  Right.  Let's go 

directly to how the impact of the zoning which we 

would have obviously authority over.  If they had 

overcrowded classrooms, would that create an adverse 

element that we need to look at?  Is it noise?  It may 

well be, I guess, to the surrounding areas.   

  That's what I'm not understanding because 

it seems like the biggest piece to that as well 

there's going to be more people coming to the campus 
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so how are we going to deal with them?  Well, dealing 

with them is how they get in and how they get out and 

then how they utilize the area. 

  MR. HILDEBRAND:  I think your logic from 

that standpoint is correct.  Once they're on campus 

the additional impact of the kids inside the building 

is not going to be significantly greater with 25 or 50 

kids. 

  CHAIRPERSON GRIFFIS:  Okay.  They just 

have to paint their halls more often. 

  MR. HILDEBRAND:  More kids on the 

playground. 

  CHAIRPERSON GRIFFIS:  Yeah.  Okay.  Yes. 

  MR. MANN:  I was just going to suggest to 

Mr. Hildebrand that he look at Exhibit No. 90 which is 

from the ANC and look at paragraph No. 51.  While 

you're looking for that through your stack of 

material, it seems to be an acknowledgement on the 

ANC's part that the enrollment issues really have to 

do with traffic and not classroom space, although it's 

suggesting that Sidwell file a special exception to 

raise it to 825.   

  The next sentence goes on to say that, 

"Additional increase in enrollment or staff levels 

beyond 825 and 190 staff until TMP has been 
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successfully implemented for one yes," which tells me 

that it really is a traffic issue and not a classroom 

issue. 

  MR. HILDEBRAND:  Yes, I'm sure from the 

ANC's point of view it is traffic. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything else 

on that?  Anything?  Anything else we're missing?  

Other aspects?  Very well.  Then I think we ought to 

go directly into some sort of action here.  This has 

been a productive discussion and deliberation.  I 

think we ought to continue this under a motion.   

  I would move approval of Application 17149 

for special exception which would allow the additions 

and enhancements to the existing private school and 

increase the enrollment from 780 to 800 to 850 as 

conditioned under Section 206 and special exception 

under 411.11 which would, of course, allow for the 

construction of the roof structures that don't meet 

all the requirements under Section 400.7.   

  This is, of course, in the R-1-B and the 

C-2-A zone.  We didn't talk about that in terms of the 

split zoning but I know the Board is well aware we 

have had some limited discussions on it.  We can 

obviously bring that up if it's of critical 

importance.   
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  This premises, of course, is at 3825 

Wisconsin Avenue, N.W.  I'm going to ask for a second 

on the motion and then go to crafting the conditions 

so we can take those up as need be and do particular 

agreements on that or not. 

  MR. ETHERLY:  Second, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly. 

  Let me walk through, first of all, just 

very quickly summarize why I believe the motion should 

be supported.  I think we've done a selective and 

diligent pointed piece to allow the facts that were 

presented to us to our own deliberation on it.  We 

have talked about the aspect of how long and the 

previous orders which is attended to quite a few of 

the issues over the last 30 years.   

  We looked at the proposed project.  That 

is, we have the renovation of the middle school.  We 

also have the construction of the parking and traffic 

management, the site planning and the parking 

structure and the playing field.  We didn't say it out 

here and probably because we are all aware of it, the 

fact that this parking structure that we're talking 

about, of course, has that green elevation, the 

foliage that will go in between the brick piers.   
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  It has a green roof and in the true sense 

of a green roof it's going to be the athletic field 

which is a fascinating dynamic to utilize the top of a 

parking structure for that use and it makes a lot of 

sense.  Oh, boy.  I'm getting too specific on all this 

stuff.  Let me think about it because there was some 

opposition in terms of how this would deal with the 

frontage on Wisconsin Avenue.   

  I know we all spent a lot of time.  We 

actually asked for additional submissions illustrating 

how that was going to be dealt with.  In the 

photographs of the existing condition there is 

somewhat of a berm that goes up.  In my view it is an 

interesting aspect but doesn't really have a defining 

edge.  

  One of the larger principles of the whole 

site planning was defining edges and boundaries and 

creating spaces, be it with mass or void of mass 

creating open spaces on the campus.  I think the way 

this is dealing on Wisconsin Avenue in terms of having 

the chain link fence removed and be more of a full 

green elevation, I think, is absolutely appropriate in 

dealing with that commercial street that is running 

through.   

  So where was I?  So I was talking about 
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the overall what's being proposed.  There is, of 

course, the addition of the art teaching space in the 

lower level of the gym.  There was the construction of 

the meeting house, the Quaker meeting house, the 

renovation of the art center, also the landscaping and 

the overall green design.  We'll get into the phases 

of this and what is in each of the phases as we go 

through. 

  We had an awful lot of arguments also, or 

testimony provided regarding additional relief.  I 

think the Board has been very direct in terms of what 

has been added as we see needed with this application 

and that's 411. 

  The other aspect was the rear yard and the 

lot occupancy that was brought up.  I think the 

submission by the applicant were very persuasive in 

those aspects, especially the lot occupancy.  Of 

course, 40 percent lot occupancy is allowed in the R-

1-B zone.  We're looking at approximately 19 percent 

lot occupancy, if I recall correctly, being proposed 

with all this and attended to this submission on how 

and what goes to lot occupancy. 

  What else is of major importance?  I think 

I'm going to let it go at that and just note the fact 

of our discussion and deliberation on the noise 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 52

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

impact, the traffic impact, and also the impact to the 

adjacent and surrounding area.  There was a 

substantial amount of traffic impact analysis done and 

the TMP, I think, has been presented so that it will 

be successful in terms of mitigating any sort of those 

aspects, especially how the school deals with 37th 

Street.   

  It was noted also the Office of Planning 

and DDOT, their support of the application and the 

attending issues, and specifically DDOT with the 

Traffic Management Plan.  Mr. Wells, of course, his 

testimony in terms of impacts and also the study.  

There is ample parking provided.   

  I think that was easily and adequately 

shown that 189 would be required and over 320 being 

provided.  And the past order where I think it was 145 

parking spaces were found to be adequate for then, I 

guess it was, 790 enrollment or whatever that number 

was. 

  Good.  That being said, unless there are 

others that want to speak to whether this would 

somehow -- well, I think that speaks well to the 

special exception test.  Let's go to crafting the 

conditions.   

  We can follow our list.  We can follow the 
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applicant's list.  We can follow anybody's proposed 

list.  We have proposed conditions from everybody 

involved in this from Office of Planning.  We also 

have the parties and the applicant.   

  I think condition No. 1 although we have 

found often that it is redundant, I think it's 

important to make it condition No. 1, and that is that 

the project would be constructed in accordance with 

the plans as submitted.  We'll put an exhibit number 

on that.   

  That really goes to what we're looking at 

in terms of the 2106, that is placement and siting.  

Also it goes to ingress and egress of vehicles, all of 

which were attended to satisfaction of the special 

exception and I think are very important aspects to 

the application.   

  Next would be enrollment and I think we 

need to craft the condition as we would like to see 

it.  It's probably best if we break it out in terms of 

the timing.  It seems to me that the Board is wanting 

to discuss a condition that enrollment would be 

increased to 800 upon the approval of this order. 

  Then the next condition would be the 

enrollment may be increased to 850.  I believe the 

Board was indicating that would be one year after the 
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completion or Certificate of Occupancy was issued for 

the parking structure. 

  Now, attended to that the parties, and the 

applicants themselves, are proposing that there's an 

addition to that.  It's not just timing that once they 

build it they can fill it, but rather that there has 

to be evidence shown that there is compliance with the 

order which would include the TMP. 

  I think that is appropriate as proposed by 

the applicant to include.  I think that can be done.  

Actually, I'll take discussion on it but I think it 

can be fulfilled as proposed by the applicant and they 

have indicated this, that compliance with the order, 

of which the TMP, I think, will make it into the 

condition, the compliance would be provided to the 

Zoning Administrator's office and DDOT would submit a 

report to the Zoning Administrator that the garage is 

operating successfully meaning there would be some 

oversight by DDOT to go out and look at what was 

proposed actually is fulfilled in reality.  Are there 

any other comments on that? 

  MR. MANN:  You kind of addressed the 

applicant's proposed condition No. 2 regarding the 

increase to 800 students in conjunction with the 

implementation of the TMP, although you didn't 
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specifically recite it the way that they had proposed 

it.  I was wondering whether or not you were intending 

to break it out into two separate conditions or leave 

it as proposed. 

  CHAIRPERSON GRIFFIS:  Two separate in 

terms of implementation of TMP? 

  MR. MANN:  Um-hum. 

  CHAIRPERSON GRIFFIS:  I'm amenable.  It's 

redundant if we add it in to the TMP but I think it's 

fine to add in there because it's clear.  Well, there 

it is.  I'll leave it up to you. 

  MR. MANN:  Okay.  What I would suggest is 

leave it as written except strike "beginning September 

2004" so it says, "Enrollment may be increased to no 

more than 800 students in conjunction with the 

implementation of the TMP." 

  CHAIRPERSON GRIFFIS:  Okay.  Condition No. 

4, faculty. 

  MR. HILDEBRAND:  I just want to ask one 

question. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. HILDEBRAND:  If you modify condition 

No. 2 from what is being proposed by the applicant, 

does that throw them out of compliance if they 

currently have an enrollment of 800 for this year and 
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the Traffic Management Plan hasn't been implemented 

yet? 

  MR. MANN:  That's an existing question to 

be answered also, isn't it?  That's an enforcement 

question.  That doesn't really have anything to do 

with this particular application, right? 

  CHAIRPERSON GRIFFIS:  Are you asking me? 

  MR. MANN:  I'm asking for you to verify 

the fact that is a complicated question. 

  CHAIRPERSON GRIFFIS:  It is a complicated 

question.  I think obviously September 2004 was the 

beginning of this year.  It's not unknown to the Board 

that they are at that level now so it is essentially 

establishing the fact the reality has not created any 

sort of high levels of adverse impact.  Certainly the 

implementation of the TMP will be able to diminish or 

satisfy any potential for increase or continuing of 

the adverse impacts.   

  So do we put a date on it that then 

retrofits compliance?  I don't know.  I think we can 

leave that to the actual crafting of the words.  The 

intent is there to bring up to the reflection of the 

reality of the existing situation at this point as has 

been evidenced for us in this application.   

 Looking at the faculty stuff, let's get to this 
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fairly quickly.  Next would be we would set a maximum 

for the faculty and staff.  That, of course, would be 

190.  Any issues with that?  Okay.  Anyone want to 

start that? 

  MR. MANN:  The concept is fine to me.  I 

would suggest a minor word change and that's just 

regarding -- it says right now once the garage is 

built but it should probably be linked to the C of O, 

right? 

  CHAIRPERSON GRIFFIS:  Oh, I see. 

  MR. MANN:  Once the C of O is issued for 

the garage.  That would be the suggestion that I would 

make.  Otherwise, I don't have any problem with it. 

  CHAIRPERSON GRIFFIS:  Why don't we just 

start putting in "is operational" or something. 

  MR. MANN:  That's fine. 

  CHAIRPERSON GRIFFIS:  We can get that 

going.  Okay.  Condition regarding the TMP.  The 

school would fully implement and comply with the TMP. 

 We can mark that as an exhibit as it was submitted 

into the record.  Comments or clarifications on that? 

 Okay.  I'm going to quickly move through the rest of 

these and then take on anything else that we want to 

do. 

  Condition No. 7, being a school year no 
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event later than October 5.  School shall provide the 

Board, Zoning Administrator, and DDOT documentary 

evidence to demonstrate its enrollment figures and 

compliance with the terms and conditions of the BZA 

order including the TMP.  I have no difficulty with 

that.  Actually, it's something that we have had in 

others and I think it's an excellent way to keep in 

touch with what's happening unless there are any 

comments on that.  

  The ANC had asked for an awful lot of up-

to-date information also that applicant is proposing 

to provide annual report to 3C and 3F.  I think -- I 

wonder if those will change at any point again, 3C and 

3F?  But, anyway, we'll keep it in specifics.  Due no 

later than December to include enrollment staff and 

certification that they can comply with the BZ order. 

 It seems to be the same information that's going to 

be going around.   

  The school would fully implement and 

comply with the Construction Management Plan is 

proposed condition No. 9.  It is Exhibit F to 

appellant's prehearing submission, May 14, 2004.  We 

would have an exhibit number on that.  Comments on 

that one?  Okay.  I'll comment on it.   

  I'm not going to support putting that in 
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as a condition.  In terms of the Construction 

Management Plan, it actually goes, Mr. Mann, to what 

you were talking about as how much enforcement and 

jurisdiction responsibility we have for certain 

conditions that come in.   

  There was limited discussion by the Board, 

obviously.  The gentleman that was representing 

Hearst, I think it was, and had talked a lot about 

that.  I know we've all read the Construction 

Management Plan.  It is very comprehensive in terms of 

time, covering of vehicles, and the like.   

  Certainly this type of arrangement/ 

agreement is hashed out and understood but it goes 

well beyond the jurisdiction of this Board to 

implement something like that.  Well, I won't go into 

my normal litany on that.  I think it's noted and will 

be noted in our order as something that was discussed 

but is not appropriate as a condition. 

  MR. ETHERLY:  Mr. Chairman, on that point 

I agree with you 100 percent but I would perhaps just, 

for the purposes of our deliberations, perhaps just 

emphasize my -- I'm trying to figure out the way to 

phrase it.   

  I agree with you that it should not be 

included as a condition but I just want to emphasize 
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that I do believe it is important that the 

Construction Management Plan and the work that has 

gone into the dialogue between the ANC and the members 

of the community and the applicant should be noted in 

our order in some manner. 

  CHAIRPERSON GRIFFIS:  Good.  I absolutely 

agree.  Without taking a lot of time on this but my 

concern is I believe there was testimony, I forget who 

it specifically was, but we were talking about are 

there going to be hazardous materials on site that are 

utilized or are they being abated and the noise and 

all that.   

  If we knew what we were talking about, I 

would be conditioning it in every order we have but 

it's not something we deal with and there is the 

proper authorities to deal with it.  That's why I 

don't want to step halfway into issues which actually 

may, in fact, create problems that are unforeseen. 

  I think one of the important aspects, as 

you're saying, I think we absolutely support it.  One 

of the important aspects of any Construction 

Management Plan needs to go into schedule.  That's the 

daily schedule and that's the long-term schedule.   

 That's what happening and I think that the 

continued communication with the applicant and the 
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surrounding area in everything we see is absolutely 

important and this with great emphasis based on the 

fact of the amount and the timing of all this. 

  Okay.  Proposed condition No. 10 talks 

again about the Construction Management Plan which I 

think we've addressed.  They have set up a group that 

would be provided information and would be the source 

of the communication to and fro.  I think that is good 

to keep in. 

  Last condition is proposes the school 

would construct the project in two phases.  The Board 

through a consensus has agreed that there has been 

good cause shown to waive our requirements under 3130 

and invoke our authority under 3101.6 to waive that.  

I make that statement and now I'll open it up if there 

is any correction to my understanding of a consensus 

on that or voicing opposition to doing it.   

  Not noting any, then we can move on to the 

first phase.  Phase I would include the traffic and 

athletic structure and the middle school addition and 

renovation.  That, of course, is starting in a timely 

fashion. 

  Then Phase II we've had some limited 

discussion on that.  The second phase would encompass 

the remainder of the buildings.  It would start within 
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five years of the completion of Phase I.  Open it up 

for any edits, additions. 

  MR. MANN:  I don't have any problem with 

that but does that potentially leave a question 

several years from now on what completion of Phase I 

means?  Is there anyway to link it more definitively 

to a particular date or event like the issuance of a C 

of O?  And is it necessary?  If it's not necessary, 

then maybe we shouldn't go there. 

  MR. ETHERLY:  My only concern, Mr. Chair, 

with the date linkage is giving thought to obviously 

the vagaries of construction, the aspects of any 

construction project that could upset the time table 

completely outside of the control of any of the 

parties in the case, or particularly the applicant.  

  That would be my only concern with 

struggling with the date.  If there's something that's 

workable, I might be willing to try it but I get a 

little nervous when I -- I feel myself getting a 

little nervous.  Let me put it that way.  I don't 

know. 

  CHAIRPERSON GRIFFIS:  Without being too 

specific, what happens when? 

  MR. ETHERLY:  Exactly. 

  CHAIRPERSON GRIFFIS:  Okay.  The other 
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side of that is for those that are living in the area, 

don't you want some specificity of what's going to 

happen and when or by when? 

  MR. MANN:  Perhaps one alternative to 

consider, and maybe dismiss, is rather than linking 

the construction to the completion of one phase and 

the beginning of another I think there were certain 

dates that were proposed as the outer limit.  Well, of 

course, it's difficult to work backwards, I suppose, 

by saying that construction has to be completed by a 

certain date because there are certain extingencies 

that you never know may or may not occur. 

  CHAIRPERSON GRIFFIS:  Right.  Well, the 

evidence is in the record and I think the testimony of 

the applicant, although perhaps isn't provided in the 

specificity you want, but I think is fairly clear in 

my understanding, and that is once Phase I is 

completed you have a certain amount of time to begin 

Phase II. I don't think it's difficult at all to get 

to something specific, be it the issuance of the 

Certificate of Occupancy. 

  MR. ETHERLY:  So how would you word that, 

Mr. Chair, if you were to link it to the Certificate 

of Occupancy? 

  CHAIRPERSON GRIFFIS:  Well, the first 
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phase shall include party traffic, lattice structure, 

middle school addition and renovation.  Second phase 

will encompass the remainder of the buildings and 

shall start within five years of the issuance of the 

Certificate of Occupancy for Phase I. 

  MR. ETHERLY:  Okay.  I'm comfortable with 

that, Mr. Chair.  Thank you. 

  CHAIRPERSON GRIFFIS:  Of course, they have 

a C of O for the middle school so they won't be 

getting a new one but we won't get into all the 

specifics. 

  Okay.  That is somewhat facetious because 

they obviously have to have it inspected and improved 

for the permits that they pulled on the additions.  

Okay.  Then there was some talk about the date for 

Phase II or are we just giving a start date?  Phase II 

seem to be, you know, fairly substantial.   

  Hearing Mr. Etherly and, I think, others 

intent, it will be difficult to absolutely pinpoint 

the entire timing of it but is there a window of which 

we want to define or not?  I mean, it's somewhat 

relating to whether there's evidence in the record 

that points us to the need to do that. 

  Mr. Hildebrand. 

  MR. HILDEBRAND:  I think the more I've 
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thought about it, I think leaving an end date 

undefined is probably preferable.  As Mr. Etherly had 

said, with the conditions of construction and 

unforeseens that can develop that can make a project 

extend beyond anything we could assume at this 

particular point in time, if you tie the conditions to 

the start phase, at least you have more certainty of a 

defined period of time. 

  CHAIRPERSON GRIFFIS:  Okay.  But there are 

submissions in the record that talk about the adverse 

to that is, you know, conditions change in 10 years in 

the surrounding area so how are we dealing with the 

approval of something and having availability of all 

that time to do it?   

  I think what you would have to do to 

address that would be that we are convinced that the 

conditions of which we are looking at now would not 

substantially change within that time period.  In 

which case it would be easy to keep an open-ended 

completion date.  Does that make sense? 

  MR. HILDEBRAND:  Um-hum. 

  MR. ETHERLY:  So, Mr. Chair, could you 

perhaps sum up what we did with the other phase?  

Could you offer some language that would attempt to 

address that?  It's not that I disagree.  In fact, I 
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agree with you about the desire and perhaps need for 

certainty here because if I were to put myself in the 

shoes of any resident living in proximity to the 

subject property, I would want that certainty.  I 

agree with you 100 percent.   

  I'm perhaps just concerned about setting 

up too artificial a construct that is very likely to 

not be met.  Perhaps it's a small point because I 

don't think the house of cards crumbles because of 

this one condition.  How would you phrase that? 

  CHAIRPERSON GRIFFIS:  I don't know.  The 

way you phrase it is to say the phase would encompass 

the remainder of the building restarted within five 

years of the completion issuance of the C of O, 

completion of Phase I and the issuance of the C of O, 

and Phase II to be completed by 2025 or whatever it 

is.   

  Now, as we go into this, and one of the 

other aspects to it, I'm hearing the Board's hesitancy 

of doing that.  I'm not pushing it but I think it's 

something we need to address because it does come up 

within the case.  The other aspect to it is one can 

look at logically if you were building these things 

would you want to do it piece by piece.   

  Well, one would say yeah, maybe you do, 
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because you don't want to cut down whole aspects of 

the operation.  But then the other aspect to it is 

cost.  I think there is a substantial amount of 

additional cost if you decide to do one renovation one 

year and another renovation and then the new 

construction one year.   

  It may well be more disruptive to the 

entire campus.  My point being if we look at it 

somewhat logically in the progression of what we know 

of construction and its phasing and cost implications, 

will this not be started and completed as quickly as 

possible.  Now, that may be evidence that I'm putting 

in that wasn't fully addressed but I think it's 

somewhat general knowledge.  It's kind of like your 

house.  You don't want to renovate one room at a time 

over 15 years.  It's kind of disruptive. 

  MR. MANN:  I think you're right. 

  CHAIRPERSON GRIFFIS:  Of course, that's 

what I'm doing myself.  I'll let you talk. 

  MR. MANN:  The more that I think about 

this I think the less definitive we should be about 

putting any sort of end date because it's not 

something that we do on any construction ever.  To my 

knowledge we don't say we absolutely have to have this 

construction finished by... because that would leave 
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too many issues to deal with that we can't deal with. 

  CHAIRPERSON GRIFFIS:  That's an 

interesting point. 

  MR. MANN:  I think we just have to take 

them on their word and they have entered evidence in 

the record that says they intend to complete it within 

a certain amount of time and I think just leave it at 

that. 

  CHAIRPERSON GRIFFIS:  Good.  Well put.  

Okay.  Others?  Anything else?  Okay.  Very well.  We 

have the 11 conditions attended to this.  Are there 

additional conditions?  Some of the important aspects 

that I looked at in terms of conditioning for my 

support of approval for this have been adequately 

covered.  I want to highlight a couple.   

  The drop-off on 37th Street and the 

management of that.  One of the aspects, and I don't  

-- let me qualify.  Well, I'm not seeing it right now 

but I believe I read in the record in terms of dealing 

with the buses and how they would be parked and on 

campus.  I think that is an important aspect that will 

be covered under the TMP.   

  Most of the other aspects that I felt 

fairly strongly about were and are covered in the TMP. 

 The shuttle buses which the applicant has indicated 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 69

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that they will continue.  Also registering the cars we 

had brought up.  That is also within the TMP.  Item 

No. 8 in their TMP actually is a good one that we 

don't say enough.  Everybody, faculty, staff, and 

visitors they say are going to be advised to obey all 

traffic regulations including crossing streets in only 

designated crosswalks.   

  You know, it's all too often we've gotten 

into this not even obeying the traffic signals and 

everything else that we have so it's not bad to have a 

reminder once in a while.  Then the other creative 

aspects, of course, I know they will continue to 

pursue as we talked about and that's, of course, the 

Zipcars and the like.   

  You know, those kind of things, could you 

imagine what it is going to be like in 10 years.  

There it is.  Anything else then on that?  We have 11 

conditions before us.  We have a motion that's been 

seconded.  I'm assuming that we're all -- yes, Mr. 

Hildebrand. 

  MR. HILDEBRAND:  Mr. Chairman, you said 11 

conditions.  Did we strike 9 and 10? 

  CHAIRPERSON GRIFFIS:  Oh, yeah.  I'm 

sorry.  Good point.  That's for the people copiously 

taking notes are numbering those correctly.  That is a 
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good point.  So 11 minus two is -- how many conditions 

do we have?  Do we have eight at that point? 

  MR. HILDEBRAND:  Nine.   

  CHAIRPERSON GRIFFIS:  All right.  Just 

testing you all.  Good.  Okay.  Anything to add then? 

  Yes, Mr. Etherly. 

  MR. ETHERLY:  Mr. Chair, I think we're 

fairly far along in the conditions.  I'm fairly 

certain I think we've been comprehensive in terms of 

what we have laid out.  What I have found myself doing 

momentarily with my esteemed colleague, Mr. 

Hildebrand, was just revisiting the ANC submission of 

August 31, 2004, and just making certain that we had 

run through and touched upon most of the items that 

had been raised in that report.   

  I think we've hit some of the major 

highlights.  I just was recalling, of course, some of 

the discussion that we had and some of the testimony 

that we received regarding the uses of the tennis 

courts.  I'm not certain that rises to the level of 

needing to be parsed out as one of our conditions 

because I believe it, perhaps, is going to be found 

elsewhere in our order.  That was the only thing I was 

kind of revisiting a little bit in my mind in terms of 

some of the testimony we received. 
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  CHAIRPERSON GRIFFIS:  What kind of uses? 

  MR. ETHERLY:  The lighting for evening 

use. 

  CHAIRPERSON GRIFFIS:  Oh, right.  The 

applicant was indicating that they were not going to 

light it.  Is that where you're going?  I'm sorry.  

That was somewhat my assumption that was conclusive. 

  MR. ETHERLY:  Okay.   

  CHAIRPERSON GRIFFIS:  Are we conditioning 

that it would not be allowed? 

  MR. ETHERLY:  No, no.  If that was 

indicated, I'm comfortable with that.  So that would 

be included in our order elsewhere. 

  CHAIRPERSON GRIFFIS:  It's a good point to 

bring up because, frankly, I didn't feel very strongly 

about it.  I mean, there was a lot of discussion about 

the placement of the tennis courts.  Of course, they 

are adjacent to the Washington Home and, as the 

applicant has indicated, they are adjacent to the back 

of the house activities of the home meaning there's 

not a lot of the residential type rooms that are 

looking out on it.   

  It's really more of a service area so it's 

somewhat appropriate.  Whether illuminating those 

would be detrimental to the surrounding area I wasn't 
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strongly persuaded that it would be so I would be fine 

to leave it as is as the applicant has proposed that 

they might do unless -- 

  MR. ETHERLY:  Okay.  No, I'm fine with 

that, Mr. Chair.  With regard to where we are on the 

pickup and drop-off on 37th Street, as the motion 

currently stands we are -- there will be pickup and 

drop-off on 37th Street.  Correct? 

  CHAIRPERSON GRIFFIS:  Yeah, attended to 

Phase 1. 

  MR. ETHERLY:  Okay.  I apologize for 

perhaps going over some tilled ground here but I just 

wanted to make certain that we adequately discuss and 

address some of the major issues that arose out of the 

ANC submissions.  Thank you very much, Mr. Chair.  I 

think I'm comfortable with where we are with respect 

to the conditions. 

  CHAIRPERSON GRIFFIS:  Well, it might not 

be a bad idea if you wanted to go to the applicant's 

or the ANC's proposed conditions and run through them. 

 I think we've touched on quite a bit. 

  MR. ETHERLY:  I think we are in step with 

the vast majority of the ANC submittal.  As I started 

to allude to, I think there were perhaps two major 

areas that we've had some discussion about and I think 
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for the most part fairly complete and comprehensive 

discussion.   

  I believe the pickup and drop-off on 37th 

Street was the source of significant conversation and 

dialogue during the course of our hearings.  Then, of 

course, the issue of the overall student enrollment 

number.  I do believe we've hit the discussion where 

it needs to be hit in terms of those two particular 

points because, of course, our motion as it currently 

stands does contemplate the 850 number which is a 

number, of course, that the ANC was not in agreement 

with.   

  I believe, as we had discussed, the 

question that we have to ask as part of the analysis 

is where is the adverse impact that could conceivably 

be raised by those additional student bodies.  I am in 

agreement, I believe, with the majority of my 

colleagues that adverse impact was not demonstrated.  

Clearly I think a significant aspect of the ANC's 

concern was the absence of, if you will, compliance 

with earlier orders.   

  Of course, we have had significant 

discussion not only in this case but in other cases 

that have come before this body on that particular 

issue.  I think that is an issue that is slowly but 
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surely being worked out perhaps in a larger context.  

I think here the important inquiry is there an adverse 

impact that would be generated by those additional 

students.  I don't believe we had a demonstration to 

that effect.   

  My hesitancy at come of coming back to 

some of these big hot button issues at this late hour 

in terms of where we are in deliberation on this case, 

but I think it's just important to note because I know 

it was of considerable concern to the ANC and to a 

number of the residents.  I just felt it important to 

kind of revisit some of that and kind of hit it 

directly head on.   

  Similarly, with respect to the drop-offs 

and pickups on 37th Street, I would be in agreement 

with my colleagues that I did not see the adverse 

impact demonstrated there.  I believe once the phases 

-- the pertinent phases are complete, I think we'll 

see a much smoother and a much improved operation, if 

you will, there that will have minimal impacts.   

  More than anything that's just a 

recitation of I think some of the key points from the 

ANC report that I think we talked a little bit about 

but I wanted to be sure that we hit fairly head on in 

terms of our deliberation so I'm hopeful that is a 
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fairly adequate representation perhaps of the thinking 

of my colleagues on at least those two particular 

points.  I appreciate my colleagues' patience in 

revisiting some of that. 

  CHAIRPERSON GRIFFIS:  Good.  Very well.  

I'll finish up on that then.  The ANC was, of course, 

asking that the Construction Management Plan be part 

of the application, or I think they meant order, and 

we have addressed that and it's appropriate what we're 

doing.   

  Other than that, we have incorporated, I 

think, either directly or generally all of the other 

aspects of the conditioning of this order that was the 

basis of their conceptual approval.  Outside of the 

landscaping on 37th Street we don't have a specific 

condition of that.   

  I wasn't persuaded there was a substantial 

amount of evidence that was required that would not 

happen or needed to happen in terms of setting up 

buffers.  There are, I know, some agreements that are 

in the application attended to it.   

  I think the overall purpose and direction 

or design for the site planning will incorporate that. 

 Not to mention with the hydrology and dealing with 

the storm water management on the site, I think you 
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are going to get the appropriateness, not to mention 

borders definitions but landscaping.   

  One of the conditions that the ANC talked 

about was the articulation of the middle school.  They 

were calling it the indenting aspect.  We talked about 

that.  We haven't absolutely conditioned it except 

we've conditioned it based on the plans that were 

presented. 

  The one that we did not include, I think, 

directly was if any significant plans change be it 

through the HPRB approval or anything else, that they 

would go through the ANC.  Well, it's kind of 

redundant.  We've conditioned we'll be billed 

according to the plans.   

  If the stuff changes, it's coming back to 

us.  If it comes back to us, it's a public hearing.  

If it comes to us for a public hearing, it's going to 

the ANC so that's not something we necessarily need to 

put into it.  Other than that I think we pretty much 

incorporated all of those conditions that were 

proffered by the ANC and they are very parallel to all 

the other ones that were put in.  Okay.   

  Anything else then?  Any other comments?  

We have a motion before us that has been seconded with 

the conditions as outlined by the Board.  If there is 
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no further deliberation or comments, let me ask for 

all in favor of the motion signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  Opposed?  

Sustaining?  Very well.  

  MR. MOY:  The staff would record the vote, 

Mr. Chair, as to approve the application with nine 

conditions as amended as four to zero to one on the 

motion of the Chair, Mr. Griffis, seconded by Mr. 

Etherly.  Also in favor of the motion or in support of 

the motion Mr. Mann and Mr. Hildebrand.  We have a 

Board member who is recused from hearing the case. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much, Mr. Moy. 

  Okay.  That's the first case.  We have two 

more cases for deliberation.  We do need to switch out 

and add in some people here.  Let's take five minutes. 

 We'll come back and hopefully get straight through 

everything very expeditiously so we don't run too far 

into the afternoon. 

  (Whereupon, at 12:19 p.m. off the record 

until 12:42 p.m.) 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 

reconvene and call the next case. 

  MR. MOY:  Yes, sir.  The next case is a 
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Motion for Reconsideration and Clarification of 

Application No. 16974 of Tudor Place Foundation, Inc., 

pursuant to 11 DCMR 3104.1, for a special exception to 

continue the operation of a museum by a non-profit 

organization (last approved by BZA Order No. 16477, 

dated January 14, 2000), under Section 217, in the R-

1-B District at premises 1644 31st Street, N.W. and 

1670 31st Street, N.W. (Square 1281, Lots 827 and 

830). 

  On August 13th, 2004, the applicant 

represented by the firm of Hogan and Hartson filed a 

Motion for Reconsideration and Clarification.  That's 

in your case folders identified as Exhibit 149.   

  Staff notes here, Mr. Chair, as a 

preliminary matter that the filing of the motion is 

untimely per Section 3126.  Subsequently, the 

applicant filed a request for waiver of this 

requirement and that is in your case folders 

identified as Exhibit 153. 

  On August 20, 2004, a party opponent, Don 

Crockett for the Q Street Parties filed in opposition 

of the Q Street Parties to the applicant's Motion for 

Reconsideration and that is in your case folders 

identified as Exhibit 150. 

  Finally, in response to the party in 
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opposition, this is Don Crockett for the Q Street 

Parties, the applicant responded by filing on August 

27, 2004, and that is in your case folders identified 

as Exhibit 151. 

  In conclusion, the staff also wants to 

note for the Board that the office did receive a 

statement of declaration from a party opponent named 

Ronald Snyder which was filed on September 3, 2004, 

and is identified as Exhibit 152. 

  With that, the staff concludes its 

briefing, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much, Mr. Moy.  Of course, we welcome Mr. Zaidain 

representing National Capital Planning Commission who 

sat on this case and is joining us today for the 

motions that are before us. 

  Let's move right into the first order of 

business with this which is the request to waive the 

timeliness of the submission.  As has been pointed out 

by Mr. Moy, we do have opposition to waiving that 

requirement, although actually the opposition seeks 

that we have no authority to do that.  We do, in fact, 

have the authority.  I think it's under 3110 of the 

zoning regulations to waive that requirement. 

  I have no difficulty waiving the 
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requirement to receive to our attention this 

information.  As it was stated, first of all, there 

would be no prejudice to any of the 

parties/participants in this application if we did so. 

   Secondly, the amount of time has lapsed 

and the time for our order to go out and then the 

issuance of the order, I think, lends itself in this 

particular and specific case to a bit of flexibility 

in terms of putting in the Motion for Reconsideration. 

 I'll hear from others, any opposition for that or 

support. 

  MR. ETHERLY:  I have no opposition, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Very well.  We'll 

take it as a consensus of participating members to 

waive our requirements and accept this for our 

attention today and deliberation. 

  Second, some of the submissions that were 

put into the file for our attention today actually 

bring in new evidence.  There is actually statements 

about a specific date of events and the transgressions 

of those.  I did not support including that new 

evidence in the record at this time for our 

deliberation and consideration.  I believe it's 

inappropriate to open the record for that and I'll 
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hear any opposition to that or support for that also. 

  MR. ETHERLY:  I completely support your 

position, Mr. Chair.  I think it's entirely 

appropriate for us to rely on the record as it has 

been established. 

  CHAIRPERSON GRIFFIS:  Good. 

  MR. ZAIDAIN:  I agree, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Very well.  I'll 

take it as a consensus then and not accept that 

information at this time or into this record.  Now, 

two fold.  This has been couched as a Motion for 

Reconsideration and I think we can -- I think we 

should proceed with that.   

  Let me set up a couple of quick 

guidelines.  I think the substance of which is in this 

motion is not so much a reconsideration.  It may just 

be a semantics of words.  Not being an attorney I may 

not know the impact of what I'm about to say.  What it 

really looks to me more is a Motion for Clarification. 

   If it rises to the level of 

reconsideration, of course, we can go there but I 

think we can get through this pretty quickly and look 

at taking in some clarification aspects of this 

motion.  The first piece was going to modifying 

paragraphs 9b and c, the conditions set forth in the 
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order.  That was applying to the special events.   

  It was drawn out and the applicant has 

made note that it may not be supported in the evidence 

or in the hearing or in our own deliberation of any 

sort of distinction between special events, evening 

special events, day special events.  I'll open it up 

for discussion and deliberation on that whether we 

lend ourselves to reconsidering that or clarifying 

those aspects. 

  Clearly as we went through this there is 

testimony, there's evidence that I know is important 

to this Board looking at the impacts of special 

events.  We did see that there was an obviously 

parking and traffic issues.  We found that there were 

different levels of events that created differing 

aspects and those were enumerated in the conditions.  

  It went to the number of attendees and 

that was above 200, 75 to 200, and they were dealt 

with differently and there were certain conditions 

appropriate or there were certain aspects that were 

conditioned depending on each of the size of attendees 

at the event.  So what's before us is whether we 

clarify or reconsider changing the condition that 

would include only evening events into the conditions 

in paragraphs 9b and c. 
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  MR. ETHERLY:  Mr. Chair, if I may, I'm 

definitely open to some discussion on this issue but I 

think my starting point with this position is a 

hesitancy at being perhaps a little too narrow and 

artificial in terms of the daytime versus evening 

distinction.   

  I'm definitely open to some discussion 

about whether that distinction really has import.  Let 

me just simply say as a starting point I'm not certain 

if it really does.  I think the issue here for us has 

always been adverse impact of parking, attended 

traffic, if you will, to the surrounding community.  

  It had always been my thinking that those 

adverse impacts could conceivably, and do, occur at 

anytime day or evening.  That impact is perhaps most 

starkly measured by number of vehicles or number of 

attendees, if you will.  I do not necessarily think 

that the timing of the event is entirely dispositive 

of the impact.   

  I think it's more so numbers and those 

numbers, of course, could occur at any point in time 

and that's why when initially reviewing the Motion for 

Reconsideration here and looking back at 9b and 9c, I 

felt it was appropriate that the Board did focus more 

on numbers as opposed to timing.   
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  That's essentially where I'm starting off, 

Mr. Chair, and I definitely would invite some reaction 

to that particular piece here.  I'll essentially leave 

it at that for the moment.  

  MR. ZAIDAIN:  I agree with where you're 

coming from, Mr. Etherly.  I think one of the things 

that concerns me, and I'm actually glad that the -- 

kind of glad that the applicant raised this because 

they cited it as quoted in the findings of fact.   

  But, I mean, evening and daytime are just 

ambiguous terms and when you get into a case like this 

that has some community contentiousness, I guess is 

the word I'm looking for, and these conditions are 

going to be critical to making this work in this 

neighborhood, it seems to me that we need to be as 

clear as possible.   

  I guess the trouble is not only enforcing 

this order but also measuring day and evening impacts 

is how do you even define evening?  I don't 

specifically recall getting into that in the hearing 

in terms of saying, okay, evening is define as 6:00 

on.   

  Obviously we have different peak hours of 

traffic but I think the reason why we did not get into 

that is because it would be incredibly difficult to 
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measure impacts so that we can choose between the two 

daytime and evening.  I think that's why we stuck with 

the overall number of attendees at the events. 

  CHAIRPERSON GRIFFIS:  Very well.  And, of 

course, when we factor in weekend events and how that 

is taken and as a daytime weekend event similar to an 

evening weekday event in terms of the impact.  What I 

think both of you are indicating is that the impact 

goes to the event.  It may be a little bit lesser if 

it's during the day and demand for parking is lessened 

but there wasn't sufficient evidence to craft the 

boundaries to really say when it starts and when it 

stops breaking it down in such small quantifiable 

levels.   

  As I'm understanding you both to say, it 

was the Board's intention to look at the event and the 

overall event's impact on the surrounding, on the 

street and the traffic.  That's why I didn't delineate 

not only -- it didn't go beyond delineating the number 

of attendees to the special events and go into the 

time of day.  

  Very well.  Let's move on to the second 

point then.  The applicant was requesting, as they 

have laid it out, in order to be consistent with the 

evidence in the record concerning the lack of adverse 
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impacts and that is associated with the annual garden 

party that condition C(i) would be modified to exclude 

the annual garden party from the shuttle bus 

requirement. 

  In my mind and in -- let me also just 

clarify for the record, as I said, I was absolutely 

correct that not being an attorney I did run into 

trouble with my wording.  This is a Motion for 

Reconsideration so we are taking it up as such and 

that should suffice.  Going into 9c it would be 

somehow exempting a specific event out of the overall 

general requirements for the special events involving 

more than 200 persons. 

  MR. ZAIDAIN:  One of the things that 

troubled me about this is the rationale for doing 

that.  I do recall this being discussed in the hearing 

and having the same question.  That is, in order to 

make that type of exemption work we would almost have 

to condition the characteristics of the event.   

  As the applicant says, approximately 50 

percent of the attendees at the evening garden party 

are from the Georgetown area and that certainly would 

have an impact or change the impacts of the event on 

the neighborhood.  But is that always going to be so 

and should this Board say, "Okay, you can have an 
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annual garden party and 50 percent of the attendees 

have to be from the Georgetown area."   

  I mean, it seems like almost to the point 

of micro-management.  I appreciate where the applicant 

is coming from in trying to get an exemption for how 

that event functions but I struggle with making that 

work realistically and from an enforcement standpoint 

which, you know, is the key to making this whole 

project work with the neighborhood. 

  CHAIRPERSON GRIFFIS:  Good point. 

  MR. ETHERLY:  I agree, Mr. Chair.  

  CHAIRPERSON GRIFFIS:  Very well.  Let's go 

the third.  The applicant is, of course, requesting 

the Board modify condition 9ai of the order and 

delineate the term on the subject property.  This goes 

to the aspect of the 25 spaces onsite and the 

announcement, "Providing the advance information to 

attendees at regularly scheduled tours regarding 

parking on the subject property."   

  It goes on to read, "Provide advance 

information to attendees of special events regarding 

applicable parking policies as set forth and provide 

advance information to bus companies and drivers," 

etc.  There is some -- it's interesting this comes 

before us because I think this was taken directly from 
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the evidence in the record in terms of how many 

parking spaces were provided on the subject property. 

   I don't think my knowledge in reviewing 

the entire record for this moment looking at 9a and 

how I was thinking about it and crafting it, it's not 

so much tied to the fact of the specific amount on the 

subject property that would be provided, but rather 

the critical aspect to this is the information to 

attendees of how they are to deal with it and the 

information to the bus companies and all that.  It's 

providing information of what is available.   

  I have no difficulty supporting the Motion 

for Reconsideration in modifying condition 9ai as 

proposed and that would be to remove on the subject 

property so that they would provide advance 

information to attendees at regularly scheduled tours 

regarding parking and however else we want to craft 

that specifically. 

  MR. ZAIDAIN:  I agree. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything else 

on that then?   

  MR. ETHERLY:  Mr. Chair, perhaps it is 

pertinent to some extent to note that, if I recall, in 

the applicant's motion there was reference to -- just 

to orient you to where I'm at, I'm moving back to what 
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would be the 9b and 9c issue.  There was some 

discussion or some concern raised very strongly by the 

applicant with regard to the financial burden that 

would attach to some of the mitigation efforts, i.e., 

valet parking and such with regard to compliance with 

our conditions.   

  I think it's important to note that there 

is some extraordinary sensitivity to that concern.  

However, I think this Board would be put in a hard and 

difficult position if it were to try to rectify or 

craft language that would speak to that issue.  I'm 

just not certain if -- let me rephrase.  I'm just not 

certain if it's even appropriate grounds for this 

Board to take that into consideration.   

  That is, once again, not to suggest that 

there isn't sensitivity there in terms of how an 

applicant goes about mitigating adverse impacts that 

may be identified by the Board.  I would find it 

somewhat difficult for this Board to try to recraft 

conditions in any setting.  Not just this setting but 

I believe in any setting that would address such a 

concern.  That is a rather long-winded and winding way 

of responding to it but I wanted to raise that because 

it was raised in the Motion for Reconsideration. 

  MR. ZAIDAIN:  So basically you're saying 
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you appreciate the financial argument but it really 

can't be -- 

  MR. ETHERLY:  Thank you for that 

clarification. 

  MR. ZAIDAIN:  -- implemented. 

  MR. ETHERLY:  Thank you for that clarity. 

 Yes, sir.  I was trying to be diplomatic about that, 

Mr. Zaidain.  That's why we miss you, Mr. Zaidain. 

  CHAIRPERSON GRIFFIS:  Exactly.  It does go 

to the larger point of what we are being asked or what 

we have jurisdiction in order to factor into approval 

or not approval.  It's a good point to bring up 

because it obviously was part of the submission that 

they brought to our attention.   

  Yes, Mr. Zaidain, I don't think it's bad. 

 I think you were going to go to the erroneous finding 

of fact concerning 25 spaces.  I think we are fairly 

clear with that in terms of the information and the 

facts in the case are enumerated whether 9a was the 

outgrowth of that specific number or not.  I think we 

remedy it by adopting if we so choose to modify 

condition 9a as the applicant has requested. 

  MR. ZAIDAIN:  Correct, and you're in favor 

of that as was I.  Okay.  Make sure I was clear. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  
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Anything else, Mr. Etherly? 

  MR. ETHERLY:  No, I'm comfortable, Mr. 

Chair, moving forward under a motion.  I'm beginning 

to think somewhat as to how the contours of such a 

motion would operate.  I might look with the Chair's 

lead to the Assistant AG but I would suggest probably 

it would need to be a motion to grant the 

reconsideration in part and/or deny it in part 

perhaps. 

  MR. ZAIDAIN:  Can I make it just to 

reflect our consensus discussion? 

  CHAIRPERSON GRIFFIS:  No, we have to be 

formal here.  Mr. Etherly, I think I hear you say that 

you want to make a motion to deny in part and grant in 

part the Motion for Reconsideration. 

  MR. ETHERLY:  That would be correct, Mr. 

Chair.  That would be my motion to grant the Motion 

for Reconsideration in part and to deny that motion in 

part.  The denial in part would be with what I would 

refer to as points 1 and 2 of the Motion for 

Reconsideration.  The denial in part would be with 

respect to what is termed the erroneous summary of the 

vehicle management plan.  That would be both in parts 

1a and 1b and -- no, I think that would be the denial 

in part.   
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  Then No. 2 would be the granting in part, 

the erroneous finding of fact concerning 25 parking 

spaces on the property.  The Board will proceed 

forward with such deliberations to clarify that 

particular ground in the motion. 

  CHAIRPERSON GRIFFIS:   Very well.  Is 

there a second? 

  MR. ZAIDAIN:  I'll second. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 We have a motion to deny the reconsideration of 

condition 9b and c.  Also to deny changes in condition 

9ci and to grant condition as changed by the Board 

under its reconsideration 9ai.  Mr. Etherly, were you 

looking for specific words in terms of denying a?  I 

believe it says striking on the subject property. 

  MR. ETHERLY:  I would agree, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  

Then the motion is before us.  It's been seconded.  I 

would ask for any deliberation or further discussion 

on this. 

  MR. ETHERLY:  Mr. Chair, I think we've 

adequately parsed out the motion.  I'll just note just 

to put a pin our conversation once again that I 

believe the distinction between daytime and evening 

events is perhaps too narrow a reading of the Board's 
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intent and the Board's opinion or, I should say, order 

with respect to this application.   

  I think the critical piece here has always 

been the adverse impacts created by parking and/or 

traffic attended to events at the subject property.  I 

think that needs to continue to be the focal point for 

the Board's order and any further action with regard 

to the applicant's efforts to comply with that order. 

 The number of attendees at an event, I think, is the 

key milestone or the key marker here as opposed to 

looking too closely at the narrow distinction of 

daytime versus evening events.   

  While I would agree, as the Chairman 

alluded to earlier, that there may be some argument 

around if you give it some thought people tend to be 

home in the evenings.  They tend to feel the impact 

more of an occupied parking space in front of a 

residence.   

  But, once, again, I think that is too 

narrow a look at what is a larger inquiry for us, that 

being the issue of adverse impacts created by traffic 

at the subject property.  I think that is the 

appropriate outcome with regard to where we are.  

Somewhat similarly with respect to the garden party, I 

think the record was replete with clear evidence of 
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the garden party's impact.   

  Once again, utilizing that standard of 

attendees, we were very clear that the garden party 

was an event that attracted on a fairly regular basis 

approximately 400 people and, as I believe Mr. Zaidain 

alluded to, attempting to, shall we say, drill into 

the minutiae and determine whether by zip code, 

license plate, blood type, or any other measure where 

those people are coming from I think, too.   

  I don't need to be flip by that but I use 

those extreme examples to note that I think once again 

it is appropriate to simply look very clearly at the 

numbers because that is where the impact arises from. 

  Then, finally, I think the correction with 

regard to the language of 9ai, I think, is fairly 

straight forward.  It doesn't merit any further 

explanation from me, Mr. Chair.  With that, thank you 

very much, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you.  Mr. 

Zaidain, anything further? 

  MR. ZAIDAIN:  I will stand on my 

statements. 

  CHAIRPERSON GRIFFIS:  Last words then on 

this.  Mr. Etherly, that was all very well put but 

obviously the distinction between day, evening, and 
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then weekend I think has been well said in terms of 

the number of people that create the adverse impact 

and the varying levels of impact would be minimal as 

we might try and craft the difference between day and 

evening or a weekend day or weekend evening.   

  I think the Board was direct and actually 

purposeful in putting together the numbers and not 

making that other distinction.  Regarding the garden 

party and the exemption, what's interesting to me in 

looking at this is that although in part of the 

vehicle management plan by the applicant it was 

exempted but in the proposed order and conditions that 

was not something that was addressed.   

  I think the Board was looking at it as one 

of the major events, as we have said.  I think it's 

interesting to look at.  If you're looking at people 

coming from the zip code of 20007, which is the area 

which this is located, and if half of them were to 

walk, there is still the other half that may well 

drive and that may well be upwards of 200, 250 or 

more.  It's pretty clear that there would be impact.  

Obviously the Board felt strongly that if it was 

managed under the conditions that it would be 

mitigated, that adverse impact. 

  Okay.  Very well.  We've addressed all 
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those issues.  We do have a motion that has been 

seconded.  If there's nothing else, I would ask all 

those in favor of the motion signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed?  

Abstaining?  Very well. 

  MR. MOY:  Staff would record the vote as 

three to zero to two.  This is on the motion of Mr. 

Etherly to deny in part and grant in part seconded by 

Mr. Zaidain.  To deny in part goes to requested change 

which would go to conditions 9b and 9ci and to approve 

in part which goes to the requested language change to 

condition 9ai.  We have a Zoning Commission member not 

present, not voting and a Board member not 

participating on the case.  Also a Board member in 

support of the motion is Mr. Griffis, the Chair. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 

 Let's move right ahead into the next case.  I think 

we have some changing that is going to be coming in 

and probably some of us need to grab files but we'll 

move directly into it. 

  MR. MOY:  The next case, and the last 

decision case for the morning session, is the Motion 

for Reconsideration and clarification of the Appeal 

Application No. 17054 of Henry P. Sailer, et al, 
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pursuant to 11 DCMR 3100 and 3101, from the 

administrative decision of the Zoning Administrator in 

the issuance of Building Permit No. B448548, to Brian 

Logan dated January 29, 2003, for the construction of 

a new single-family detached dwelling.   

  Appellant alleges that the Zoning 

Administrator erred by issuing the building permit 

without applying the applicable provisions (subsection 

1567, Lot Occupancy and Ground Coverage Restrictions, 

subsection 1568, Tree Removal Restrictions, etc.) of 

the Chain Bridge Road/University Terrace Overlay 

(CBUT).  The CBUT/R-1-A zoned subject premises is 

located at 3101 Chain Bridge Road, N.W. (Square 1427, 

Lot 870). 

  On September 2, 2004, the appellee, or the 

Department of Consumer and -- the appellee which is 

the Department of Consumer and Regulatory Affairs 

filed a Motion for Reconsideration and clarification 

of the decision and order which was issued on August 

23, 2004, with respect to revised permit No. B452193. 

 That's in your case folders identified as Exhibit 57. 

  There are no other filings attended to 

this motion, Mr. Chair, and that completes the staff's 

briefing. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 
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Mr. Moy.  We are joined by Mr. Parsons representing 

the Zoning Commission who heard this case and is here 

for this motion.  And also Ms. Miller has joined us, 

the Vice Chair who also sat on this case.  Mr. Zaidain 

we have kept here for just a few more moments as he 

also sat on this case and will be participating in the 

Motion for Reconsideration.   

  I'm going to open it up to Board members 

for immediate discussion.  I think this will not take 

us long as the requests are very straightforward and 

may well lend themselves to limited but directed 

discussions.  Board members. 

  MS. MILLER:  Mr. Chairman, DCRA filed what 

they called a Motion for Reconsideration and 

Clarification of Decision and Order.  Upon review of 

their motion I don't find any errors in the Board's 

decision that would require reconsideration.   

  However, I do think that there are 

corrections that should be made.  These corrections 

should address DCRA's concern.  One being primarily 

that our order was limited to the CBUT overlay.  In 

particular, I would like to bring the Board's 

attention to page 8 of the Board's order, second 

sentence of the first paragraph following the quote.  

We have the word "particularly" in there and I think 
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that should be deleted.   

  And also I think in the third line that we 

should add CBUT before the word overlay so that the 

sentence would read, "The Board reads this provision 

as indicating that all footprints of driveways that 

would be deemed impervious surfaces by definition when 

read in connection with 2500.5 governing private 

garages in an R-1-A or R-1-B district and the CBUT 

overlay regulations set forth at 1565. 

  CHAIRPERSON GRIFFIS:  Excellent.  So your 

point this isn't a reconsideration because that was an 

error but rather it's an opportunity under this 

reconsideration to give clarification to the wording 

of that of which you have just proposed. 

  MS. MILLER:  Well, correction.  I think 

that the motion certainly has brought our attention to 

the words.  By correcting the words I think it 

clarifies which is what the DCRA was seeking in part. 

  CHAIRPERSON GRIFFIS:  Okay.  That's 

another way to put it.  Very well. 

  MS. MILLER:  Also there are a couple of 

other corrections, I think. 

  CHAIRPERSON GRIFFIS:  We're going to keep 

going but we've got to make sure everyone is following 

you.  So everyone is clear on that first aspect?  
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Good.  Let's go the second. 

  MS. MILLER:  The second, they raised the 

issue about this be limited to two-story accessory 

buildings and that arises on the same page beginning 

with the paragraph, "Pursuant to this regulation and 

that regulation if 2500.5 which does deal with two-

story accessory buildings.  We had left out the word 

accessory and that should be inserted, I believe. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. MILLER:  And it arises again three 

sentences down.  Otherwise, any two-story accessory 

building could be called a garage. 

  CHAIRPERSON GRIFFIS:  Okay.  So, again, 

it's just adding that word for distinct clarification. 

 It's not changing the substance of this.  I think the 

Board was well aware that we weren't talking about all 

two-story buildings being limited but rather the 

accessory structures.  Okay. 

  MS. MILLER:  That's correct.  They seem to 

raise the issue that it's not clear that this decision 

is limited to the CBUT overlay.  I just wanted to 

highlight since we're discussing this order today 

where we say that it is.  Page 7, last paragraph, we 

say, "However, the Board finds that even if this were 

a lawful pervious driveway it should, nevertheless, 
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have been treated as an impervious surface for the 

purpose of calculating impervious surfaces under the 

CBUT overlay."   

  Also on page 8 we say, "Subsection -- this 

is the second full paragraph.  "Subsections 199.1 and 

2500.5 should be strictly construed in the CBUT 

district where impervious surfaces are limited in 

order to preserve and enhance the park-like setting of 

the Chain Bridge Road/University Terrace district."  I 

don't think we need to add any further language that 

is limited to the CBUT district.   

  There's just one other concern that I just 

want to address.  DCRA seems to suggest that -- let me 

find the language.  In their memorandum on page 4 they 

state, "Further, DCRA does not agree with the Board's 

suggestion that if impervious paved driveways to such 

structure are not required that any two-story building 

could be called a garage and that it would lead to 

abuse." 

  Nowhere in our order do we suggest that 

impervious driveways are required. What we say is that 

they should be -- I guess on page 8 we say, "The 

Board, thus, concludes that the Zoning Administrator 

erred in improving the revised permit because the 

driveway to the accessory garage should have been 
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treated as an impervious surface for large coverage 

purposes."  That's my running through of their motion. 

 I would suggest that the Motion for Reconsideration 

be denied but that we ask the staff to issue a 

corrected order with the corrections that I have 

identified. 

  CHAIRPERSON GRIFFIS:  Mr. Parsons. 

  MR. PARSONS:  I would second that motion 

and completely concur with Ms. Miller's analysis. 

  CHAIRPERSON GRIFFIS:  Excellent.  We have 

a motion before us for deliberation.  Comments?  On 

the last comment in terms of pervious and impervious, 

there was obviously a large piece to our deliberation 

and discussion of this application.  I just want to 

make note of the fact that it does arise out of 199.1. 

   It wasn't something that we were trying to 

differentiate, but for the fact that either directly 

or indirectly driveways are enumerated as that which 

would be impervious surface which goes directly to the 

tree and slope overlay in calculating the amount or 

percentage of lot occupied by impervious.   

  I think the reason why I bring this up 

was, one, for clarification but, two, also that I 

think it may well be in this day and age as our 

technology and materials have changed it's worth the 
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Zoning Commission's attention to look at how it 

defines impervious surface and those specifics to it. 

  My opinion is that if the driveway could 

be made out of a pervious surface, that it would, 

frankly, go directly to the intent of the tree and 

slope overlay and it would provide the same 

functioning that the driveway is to provide and may 

get us out of any sort of situations like this that we 

might have again but I don't make predictions. 

  Ms. Miller. 

  MS. MILLER:  Not to belabor this but I 

think our decision here was limited to the CBUT. 

  CHAIRPERSON GRIFFIS:  It absolutely was. 

  MS. MILLER:  Okay. 

  CHAIRPERSON GRIFFIS:  Making a much bigger 

point.  With the attendance of Mr. Parsons, the 

esteemed Zoning Commissioner it's always good to send 

a message back, a little package of things to do.  

Okay.  Anything else? 

  MR. PARSONS:  Thank you. 

  CHAIRPERSON GRIFFIS:  Certainly.  Wow.  

Very well.  We have a motion before us that has been 

seconded.  It has been well discussed then.  I would 

ask for all in favor to signify by saying aye. 

  ALL:  Aye. 
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  CHAIRPERSON GRIFFIS:  And opposed?  

Abstaining?   

  MR. MOY:  The staff would record the vote 

as five to zero to zero on the motion of Ms. Miller, 

the Vice Chair, to deny the motion.  I'm sorry, sir.  

Who seconded it? 

  CHAIRPERSON GRIFFIS:  Mr. Parsons. 

  MR. MOY:  Mr. Parsons.  Also in favor of 

the motion is Mr. Etherly, Mr. Zaidain, and the Chair, 

Mr. Griffis. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy.  Is there any other business attended to the 

Board in our morning session? 

  MR. MOY:  No, sir.  That completes the 

morning session. 

  CHAIRPERSON GRIFFIS:  Indeed, and it 

should at this point.  Very well.  Let's adjourn the 

morning session.  Let me just make a quick 

announcement.  Of course, we will be starting our 

afternoon a little bit delayed.  I would suggest that 

we start, Board members, if it's appropriate for you, 

let's start at 2:00.   

  Our afternoon session and schedule as I 

have reviewed it will go very quickly so we appreciate 

everyone's patience.  We'll get started at 2:00 and we 
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will end very timely.  If there's no problem with any 

other Board members in scheduling, then there it is.  

We'll see you at 2:00. 

  (Whereupon, at 1:22 p.m. the public 

meeting was adjourned.) 
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